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The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day preceding the 

hearing, counsel or self-represented parties call the department rendering the decision to request argument 

and to specify the issues to be argued.  Calling counsel or self-represented parties requesting argument 

must advise all other affected counsel and self-represented parties by no later than 4:00 p.m. of his or her 

decision to appear and of the issues to be argued.  Failure to timely advise the Court and counsel or self-

represented parties will preclude any party from arguing the matter.  (Local Rule 3.43(2).)  CourtCall will 

NOT be used by D36.  Zoom is approved for all hearings except Issue Conferences and Trials.  Dept. 36’s 

telephone number is: (925) 608-1136. 

NOTE:  In order to minimize the risk of miscommunication, Dept. 36 prefers and encourages fax or email 

notification to the department of the request to argue and specification of issues to be argued – with a 

STRONG PREFERENCE FOR EMAIL NOTIFICATION.  Dept. 36’s Fax Number is: (925) 608-2693.  Dept. 

36’s email address is: dept36@contracosta.courts.ca.gov. 

Submission of Orders After Hearing in Department 36 Cases 

The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. The order must 

include appearances.  If the tentative ruling becomes the Court’s ruling, a copy of the Court’s tentative ruling 

must be attached to the proposed order when submitted to the Court for issuance of the order. 

 

 1.  TIME:  9:00   CASE#: MSC16-00624 
CASE NAME: BINSWANGER  VS.  IMBEE INC. 
HEARING ON MOTION TO GARNISH WAGES OF THE NON DEBTOR SPOUSE 
FILED BY THE NATIONAL COLLECTION AGENCY, INC. 
* TENTATIVE RULING: * 
 
The unopposed motion to garnish wages of the non-debtor spouse is granted for the reasons 
cited in the moving papers. Fam. Code section 910(a). 

 

  

 2.  TIME:  9:00   CASE#: MSC18-01193 
CASE NAME: WATERS VS. SPALASSO 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY MIKE DANSKIN 
* TENTATIVE RULING: * 
 

Before the Court is a motion for summary judgment, filed by defendant, Mike Danskin 
dba The Clean Sweep. As discussed below, the motion is denied. 

Background  

Plaintiff and minor, Sidney Waters, through her Guardian Ad Litem, as well as her 
parents, plaintiffs Ryan and Sarah Waters, filed an unverified complaint on June 11, 2018. 
(SSUMF, Nos. 1-2 and responses.) They allege that on January 7, 2018, a metal framed glass 
section of the fireplace located in the family room of their home at 835 Meander Court, Walnut 
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Creek, California detached and fell onto the left leg of Sidney Waters who was seated nearby. 
(SSUMF, No. 3 and response.) From 2012 to 2018, plaintiffs used the fireplace approximately 
two to three times per week during the winter months. (SSUMF, No. 4 and response.)  

Plaintiffs allege that when defendant Mike Danskin conducted a pre-purchase inspection 
of the fireplace on June 26, 2012, he did so negligently, and failed to "verify and ensure" that the 
fireplace was safe and "well designed." (SSUMF, No. 5 and response.) Plaintiffs allege that the 
negligently performed inspection resulted in the detachment of the glass facade on January 7, 
2018. (SSUMF, No. 6 and response.)  

Three causes of action name Mr. Danskin: (1) Negligence, (2) Negligent Infliction of 
Emotional Distress, and (3) Breach of Contract. (SSUMF, No. 7 and response.)  

Mr. Danskin, who has been in his line of business for over 39 years, testified at 
deposition that he has no specific recollection of inspecting the two gas fireplaces at plaintiffs’ 
home, but according to his invoice, did so on June 26, 2012. (SSUMF, Nos. 8-9 and responses.) 
At the time of his inspection, Mr. Danskin had already performed 488 prior inspections that year. 
(SSUMF, No. 10 and response.) He generated and issued an invoice for a “Level II Visual 
Inspection,” which included a visual inspection and the toggling of a switch to turn on the 
fireplace burner. (SSUMF, Nos. 11-15 and responses.) Mr. Danskin testified the inspection 
would not have revealed if a fireplace was correctly installed. (SSUMF, Nos. 16-18 and 
responses.)  

Mr. Danskin filed this motion for summary judgment on the basis that plaintiffs cannot 
show causation. (Memorandum of Points and Authorities, 11:3-6.) The evidence presented in 
support of the motion includes Mr. Danskin’s own deposition testimony, that of Ryan Waters, 
and discovery responses from plaintiffs, which defendant argues are factually devoid and raise 
meritless objections.  

In opposition to the motion, plaintiffs argue defendant fails to satisfy his initial burden 
and, even if he did, triable issues exist with respect to whether defendant should have 
discovered the defective nature of the fireplace. They present several declarations, including 
one from their expert, Robert Hart, who testifies that a Level II inspection should include steps 
to ensure minimal structural integrity, steps not taken by defendant. Mr. Hart therefore offers his 
opinion that defendant failed to comply with the standard of care. (See Declaration of Robert 
Hart in Support of Opposition, pp. 4-5.)  

The reply reiterates that plaintiffs’ objections to discovery were not warranted, and warns 
that by not granting summary judgment, the Court would be condoning discovery abuse. 
Defendant requests that this Court exercise its “discretion” to disregard the declarations 
submitted by plaintiffs' experts. 

 

Evidentiary Matters 

Defendant’s request for judicial notice of the complaint is granted.  
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Analysis  

A court may grant a motion for summary judgment when “all the papers submitted show 
that there is no triable issue as to any material fact and that the moving party is entitled to a 
judgment as a matter of law.” (Code Civ. Proc., § 437c, subd. (c).)  

Initial Burden 

A party moving for summary judgment may satisfy its initial burden using factually 
insufficient answers in response to interrogatories requesting all facts supporting its position, but 
only where the questions were adequately direct and specific. (Cornell v. Berkeley Tennis Club 
(2017) 18 Cal.App.5th 908, 934; Cassady v. Morgan, Lewis & Bockius LLP (2006) 145 
Cal.App.4th 220, 243–44.) Moreover, the responses must allow for the inference that the 
responding party does not possess facts to support its claim. (Bayramoglu v. Nationstar 
Mortgage LLC (2020) 51 Cal.App.5th 726, 734 [arguably improper use of CCP § 2030.230—
option to identify documents in response to interrogatory—did not shift summary judgment 
burden; defendant should have moved to compel answers].) A discovery objection and refusal 
to answer questions are not the equivalent of a factually devoid response and cannot be used to 
shift the burden on summary judgment, as set forth in Gaggero v. Yura (2003) 108 Cal.App.4th 
884, 892–893.  

Here, plaintiffs did provide factual responses. In Ryan Waters’ Response to Special 
Interrogatories, Set 5, (Exhibit L to the Declaration of Kate Morrow, Esq.) plaintiffs reference 
defendant’s own admissions, their contention that his inspection fell short of American Society of 
Home Inspectors (ASHI) standards, and their reliance on their expert analysis. Even if the work 
product objections were questionable, these objections could have been challenged via motion 
to compel further response. The objections do not alone show that plaintiffs did not possess, or 
could not reasonably obtain, the information. On the contrary, they suggest the information 
existed, but would not willingly be revealed.  

The motion and its supporting evidence has not affirmatively negated causation or 
shown that plaintiffs are incapable of producing evidence.  

Triable Issues of Fact 

Assuming defendant had met his initial burden, Mr. Hart’s declaration raises triable 
issues. He offers his opinion that defendant failed to comply with the industry standard of care. 
(See SSUMF, No. 20.) Plaintiffs contend defendant should have requested the installation 
instructions for the fireplace and assured minimum structural integrity of the user facing 
components, including the metal framed glass. (SSUMF, Nos. 11-15, 18-20 and responses.) 
Whether, by definition, a “Level II” inspection can be solely visual is therefore a disputed issue of 
material fact. The related question of whether defendant’s inspection complied with the 
applicable standard of care is also in dispute.  

The denial of summary judgment does not condone discovery gamesmanship as 
defendant suggests. The Discovery Act sufficiently deters such behavior. No motions to compel 
were filed here. While, under certain circumstances, a party’s failure to follow proper discovery 
procedures can result in summary judgment, those circumstances are not present. Contrary to 
the suggestion in the reply, the Court does not have “discretion” to disregard otherwise 
admissible expert declarations offered to oppose summary judgment. (See Code Civ. Proc., 
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§ 437c (c) [“In determining if the papers show that there is no triable issue as to any material 
fact, the court shall consider all of the evidence set forth in the papers […].”]) Further, it must 
construe the evidence liberally in support of the party opposing summary judgment and any 
doubts concerning the evidence are resolved in favor of that party. (Usher v. White (2021) 64 
Cal.App.5th 883, 899.) 

 

  

 3.  TIME:  9:00   CASE#: MSC18-02144 
CASE NAME: MONIQUE WILLIAMS VS. NATIONAL RAILROAD 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY RHA RAD HOUSING PARTNERS LP, et al. 
* TENTATIVE RULING: * 
 
The hearing is continued by the Court to April 14, 2022, at 9:00 a.m., in Department 36. 

 

  

 4.  TIME:  9:00   CASE#: MSC18-02543 
CASE NAME: DE LEON VS. CENTRAL EAST BAY 
HEARING ON MOTION FOR SUMMARY ADJUDICATION 
FILED BY CENTRAL EAST BAY IPA MEDICAL GROUP, INC., et al, 
* TENTATIVE RULING: * 
 

The Court sets forth below its Tentative Ruling on the Defendants' Third Motion for Summary 

Adjudication.  

The issues raised by the motion are numerous and complex, and the evidence and pleadings 

are voluminous. If any party contests the Tentative Ruling, they shall notify the Court and the 

other parties in accordance with the applicable Local Rules and procedures. In the event the 

Tentative Ruling is contested, the hearing on the motion shall be conducted on March 17, 2022 

at 9:00 a.m.  By Monday, March 14, 2022, the Plaintiffs and the Defendants shall file with the 

Court and serve on the other parties supplemental briefs, no longer than 10 pages double-

spaced, to focus the oral argument and assist the Court in following the parties' arguments at 

the hearing. The supplemental briefs need not contain narrative or additional argument, and 

may be in outline form. The supplemental briefs shall identify (1) each issue counsel expects to 

argue at the hearing, (2) supported by (a) specific citation to the evidence on which they expect 

to rely in addressing the issue, and (b) reference to any authority(ies) the party wants the Court 

to consider concerning the issue.  

Courtesy copies must be dropped off in the Department 36 box by 4:00 p.m. on March 14. 

Tentative Ruling 

Before the Court is the third motion for summary adjudication filed by defendants Central East 

Bay IPA Medical Group, Inc. dba Muir Medical Group IPA ("Muir IPA"), Steven M. Kaplan, 

Kenneth Bowers, William Hoddick, Julia Hohman, Bimal Patel, and Ute Burness (collectively 
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"Defendants", and Kaplan, Bowers, Hoddick, Hohman, Patel and Burness are collectively 

referred to as "Individual Plaintiffs") against the sixteen plaintiffs on nine causes of action, as 

stated below. For the reasons set forth, the Court rules as follows on the motion: 

Defendants' 10th Affirmative Defense (Failure to Mitigate) as to only plaintiff Anthony Demeo on 

his 1st, 2nd, 4th, 5th, 7th, 8th, 9th, 10th, and 11th causes of action: Denied. 

1st C/A (Breach of Fiduciary Duty): Denied.  

4th C/A (Concealment): Muir IPA motion denied; Individual Defendants' motion granted as to 

Plaintiffs Humphrey, Marwaha, Mbadike-Obiora, Pammi, Roberts, Arias, De Monteiro, Reyes, 

and Mark Musco, and denied as to Plaintiffs Anderson, De Leon, Dolores Musco, Livermore, 

Demeo, Tzeng, and Smith.  

5th C/A (Elder Financial Abuse): Denied.  

10th C/A (Injunctive Relief) – Denied.  

11th C/A (Unjust Enrichment) – Granted as to defendant Burness, and denied as to all other 

Defendants.  

Background 

This is a dispute by physicians formerly associated with Muir IPA involving events leading up to 

a termination of Muir IPA's provider relationship under the John Muir Professional Services 

Agreement (the "JMPN contract") with John Muir Provider Network ("JMPN " for convenience), a 

new association between Muir IPA and Hill Physicians Medical Group IPA, Inc. ("Hill"), and 

ultimately the wind down and dissolution of Muir IPA. For purposes of this motion, the following 

defendants are collectively referred to as the "Shareholders" in connection with certain causes 

of action subject to the motion: Jose Aria, Carlos Anderson, Balderama De Leon, Chinnavuth 

De Monteiro, Anthony Demeo, Johnathan Humphrey, Norman Livermore, Jatinder Marwaha, 

Maureen Mbadike-Obiora, Dolores Musco, Mark Musco, Neesah Pammi, Brian Reyes, John 

Roberts, Andrew Smith, and Frank Tzeng. Though this ruling will refer to Anthony Demeo, Dr. 

Demeo passed away after the action was commenced, and Linda Demeo, his surviving spouse, 

is the successor and substituted plaintiff for Anthony Demeo. 

In summary, Plaintiffs' Amended Complaint alleges multiple causes of action against Muir IPA 

and certain members of its Board of Directors, including Drs. Steven Kaplan, Kenneth Bowers, 

William Hoddick, Julia Hohman, and Bimal Patel, as well as its Chief Executive Officer, Ute 

Burness (collectively the "Individual Defendants"). Among many other allegations, Plaintiffs' 

allege Defendants' acts and omissions breached fiduciary duties owed to them by Muir IPA and 

the Individual Defendants in improperly retaining substantial excess funds in Muir IPA that 

should have been distributed to shareholders prior to the termination of the JMPN contract 

effective December 31, 2017. (See, e.g., Cisz Decl. Exh. 1 [Am. Compl. ¶¶ 20, 24, 29, 42, 43, 

46, 48].) They allege the Defendants concealed material information regarding Muir IPA and the 

negotiations and new agreement with Hill and the terms and conditions under which physicians 

were required to join Hill. (See, e.g., Cisz Decl. Exh. 1 [Am. Compl. ¶¶ 29, 30, 31, 35, 36, 37, 39, 

41-44, 47, 57-59].) 
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Defendants' motion is supported by their Separate Statement of Undisputed Material Facts 

("DUMF") listing 187 facts they contend are undisputed. They incorporate by reference many of 

the numbered facts to support their requests for summary adjudication of the second and 

ensuing causes of action. In opposition to the motion, Plaintiffs filed a Response to Separate 

Statement ("PRUMF") disputing dozens of the facts set forth in the DUMF and setting forth 

almost 100 additional facts ("PAF") which Plaintiffs contend preclude summary adjudication of 

the nine causes of action at issue in the motion. Facts from the DUMF listed as "undisputed" in 

the PRUMF are cited by DUMF number, and disputed facts are listed by PRUMF number in this 

ruling. 

The Court notes that Defendants and Plaintiffs both include some pages of deposition 

transcripts in their volumes of exhibits that are not marked to show the lines Defendants cite or 

offer into evidence from that page. The failure to mark the deposition pages violates California 

Rule of Court 3.1116. (See Cal. R. Ct. 3.1116(c) ["The relevant portion of any testimony in the 

deposition must be marked in a manner that calls attention to the testimony."].) The Court has 

considered the marked pages/content only. 

Legal Standards for Ruling on Motion for Summary Adjudication 

Under Code of Civil Procedure § 437c, "A party may move for summary adjudication as to one 

or more causes of action within an action, [or] one or more affirmative defenses . . . if the party 

contends that the cause of action has no merit . . . ." (Code Civ. Proc. § 437c(f)(1).) In Duffey v. 

Tender Heart Home Care Agency, LLC (2019) 31 Cal.App.5th 232, the Court of Appeal 

explained that motions for summary adjudication under Code of Civil Procedure § 437c(f)(1 "are 

'procedurally identical' to summary judgment motions. [Citation.] A summary judgment motion 

'shall be granted if all the papers submitted show that there is no triable issue as to any material 

fact and that the moving party is entitled to a judgment as a matter of law.' [Citation.] To be 

entitled to judgment as a matter of law, the moving party must show by admissible evidence that 

the 'action has no merit or that there is no defense' thereto. [Citation.]" (Id. at 240-241 [quoting 

Serri v. Santa Clara University (2014) 226 Cal.App.4th 830, 859–860].)  

The pleadings define the scope of the issues considered on a motion for summary judgment or 

summary adjudication. (Doe v. Good Samaritan Hospital (2018) 23 Cal.App.5th 653, 661 [issues 

considered on summary judgment are "defined by the pleadings"]; Teselle v. McLoughlin (2009) 

173 Cal.App.4th 156, 161 ["The complaint measures the materiality of the facts tendered in a 

defendant's challenge to the plaintiff's cause of action," quoting FPI Development, Inc. v. 

Nakashima (1991) 231 Cal.App.3d 367, 381].) " '[A]s to each claim as framed by the complaint, 

"the motion must respond by establishing a complete defense or otherwise showing there is no 

factual basis for relief on any theory reasonably contemplated by the opponent's pleading." 

[Citations, internal quotation marks and italics omitted.]" (Doe v. Good Samaritan Hospital, 

supra, 23 Cal.App.5th at 661 [quoting Eriksson v. Nunnink (2011) 191 Cal.App.4th 826, 848].)  

A defendant has met its burden "if that party has shown that one or more elements of the cause 

of action, even if not separately pleaded, cannot be established, or that there is a complete 

defense to that cause of action." (Code Civ. Proc. § 437c(p)(2).) Once the defendant has met 

this initial burden, the burden shifts to the plaintiff to produce admissible evidence showing that 
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a triable issue exists. (Advent, Inc. v. National Union Fire Ins. Co. of Pittsburgh, PA (2016) 6 

Cal.App.5th 443, 453; Code Civ. Proc. § 437c(p)(2).)  

The Court may not weigh the evidence but must view it "in the light most favorable to the 

opposing party and draw all reasonable inferences in favor of that party. [Citations omitted.]" 

(Weiss v. People ex rel. Dept. of Transportation (2020) 9 Cal.5th 840, 864.) " '[S]ummary 

judgment cannot be granted when the facts are susceptible to more than one reasonable 

inference . . . .' " (Husman v. Toyota Motor Credit Corp. (2017) 12 Cal.App.5th 1168, 1180 

[quoting Rosas v. BASF Corp. (2015) 236 Cal.App.4th 1378, 1392].)   

A motion for summary adjudication under Code of Civil Procedure § 437c(f)(1) can only be 

granted "if it completely disposes of a cause of action, an affirmative defense, a claim for 

damages, or an issue of duty." (Code Civ. Proc. § 437c(f)(1).) (See also Nazir v. United Airlines, 

Inc. (2009) 178 Cal.App.4th 243, 251.) "All doubts as to the propriety of granting the motion—

i.e., whether there is any triable issue of material fact—are to be resolved in favor of the party 

opposing the motion." (Cohen v. Five Brooks Stable (2008) 159 Cal.App.4th 1476, 1483.) 

Plaintiffs' Objections to Certain DUMFs 

In their PRUMF, Plaintiffs have objected to DUMF Nos. 31, 67, 104, and 146 on the ground that 

they include multiple statements of fact and therefore do not comply with the format required by 

California Rule of Court 3.1350(d). Plaintiffs' objections are overruled. The Court finds the 

statements in DUMF Nos. 31, 67, 104, and 146 are each a single factual statement and 

sufficiently comply with Rule 3.1350(d).  

Plaintiffs object to the first DUMF listed in support of the second, fourth, fifth, seventh, eighth, 

ninth, tenth, and eleventh causes of action, which incorporate by number prior DUMFs, on the 

ground they fail to comply with the proper format under California Rule of Court 3.1350(h), 

apparently because of the incorporation by reference of prior numbered UMFs. The 

incorporation by reference of specific numbered facts, and Plaintiffs' repeating and incorporating 

by reference their responses to those specific numbered facts, is reasonable and appropriate 

under the circumstances. The format provision of Rule 3.1350(h) does not expressly prohibit 

such incorporation, particularly in circumstances such as those presented in this motion. 

Plaintiffs do not assert that they could not understand the format or were prejudiced in being 

able to respond to the facts related to these causes of action. The PRUMF, even with the 

incorporation by reference of prior facts, is more than 230 pages long.  

 

Analysis 

 Defendants' 10th Affirmative Defense of Failure to Mitigate as to Anthony Demeo 

Defendants seek summary adjudication of Anthony Demeo's first, second, fourth, fifth, seventh, 

eighth, ninth, tenth, and eleventh causes of action on the ground that his claims are barred for 

failure to mitigate his damages, Defendants' tenth affirmative defense in their answer.  

There are three elements Defendants must prove to establish the failure to mitigate: (1) the 

plaintiff suffered damage resulting from a breach of contract or tort; (2) the plaintiff failed to take 
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reasonable steps and exercise ordinary care to mitigate the damages; and (3) plaintiff sustained 

losses which could have been avoided by reasonable mitigation, for which plaintiff cannot 

recover. (Valle De Oro Bank v. Gamboa (1994) 26 Cal.App.4th 1686, 1691; Agam v. Gavras 

(2015) 236 Cal.App.4th 91, 111 [defendant bears burden of proof of mitigation defense].) 

Defendants must present admissible evidence on each element of this defense in moving for 

summary adjudication. (Bacon v. Southern Cal. Edison Co. (1997) 53 Cal.App.4th 854, 858.) 

A plaintiff is not required to take steps to mitigate damages that are unreasonable or impractical. 

(Valle De Oro Bank v. Gamboa, supra, 26 Cal.App.4th at 1691.) " 'The rule of mitigation of 

damages has no application where its effect would be to require the innocent party to sacrifice 

and surrender important and valuable rights.' [Citation omitted.]" (Id. [quoting Seabord Music Co. 

v. Germano (1972) 24 Cal. App. 3d 618, 623].) "Typically, the rule of mitigation of damages 

comes into play when the event producing injury or damage has already occurred and it then 

has become the obligation of the injured or damaged party to avoid continuing or enhanced 

damages through reasonable efforts," and "is used sparingly in the contract or commercial 

context." (Id.) 

Defendants' mitigation defense as to Demeo is based on his refusal to predate, execute and 

return the Hill credentialing materials including the physician participation agreement when 

someone from Muir IPA delivered them to him in February or March 2018. (PRUMF Nos. 166-

169.) Defendants do not identify any exhibit or provide a copy of the specific document Demeo 

was asked to sign. (PRUMF Nos. 166-169.) Demeo's deposition testimony offered by Plaintiffs 

based on questioning from Defendants' counsel indicates the materials he was asked to sign 

and backdate are the Hill credentialing materials, and a copy of the form of those materials is 

attached as Exhibit 3 to the Burness Declaration.  

According to Defendants, the person who delivered the Hill packet to Demeo told him "we would 

like you to join," and subsequently contacted Demeo to tell him "Ute said that we would like you 

to predate it, so you can come back into the IPA." (DUMF Nos. 167, 168.) These facts are 

insufficient to demonstrate failure to mitigate as a matter of law, and Defendants have not met 

their initial burden to prove this defense. First, the evidence does not demonstrate Demeo acted 

unreasonably in failing to backdate the credentialing documents which contain affirmations by 

the signer that the statements are correct and there are no material misrepresentations. 

(Burness Decl. Exh. 3.) Defendants do not address whether backdating a document, thereby 

misstating the date of execution to an earlier date in order for the document to be dated within a 

deadline required for participation in Muir IPA with Hill as the provider, is lawful or reasonable. 

(See, e.g., Pen. Code §§ 132 and 134 [making "antedating" a document a felony in certain 

circumstances].). 

Second, Defendants have not presented any evidence of the likely outcome if Demeo had 

signed, backdated, and returned the documents. Most important to Demeo's claims, Defendants 

submit no evidence that Muir IPA Board would have restored Demeo's repurchased share in 

Muir IPA if he backdated and returned the Hill credentialing document in February or March 

2018. To the contrary, Defendants' DUMF states that no shareholder who failed to credential 

with Hill for 2018 had a physician agreement with Muir IPA for 2018 or retained their share. 
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(DUMF Nos. 123, 124.) Demeo has stated he would have signed the credentialing packet if he 

had timely received it. (PAF No. 3.)  

The motion for summary adjudication of Defendants' 10th affirmative defense against Demeo for 

failure to mitigate is denied as to all causes of action. 

 1st C/A – Breach of Fiduciary Duty 

Muir IPA moves for summary adjudication of the First Cause of Action on the ground that Muir 

IPA itself owes no fiduciary duty to its shareholders. (Mot. p. 2, ll. 24-27.) However, Muir IPA is 

not named as a defendant in this cause of action in the Amended Complaint. (Cisz Decl. Exh. 1 

[Am. Compl. p. 23, ll. 4-7 and ¶ 81; Opp. p. 21, l. 26 – p. 22, l. 1.) The motion by Muir IPA for 

summary adjudication of the first cause of action is therefore denied on that ground. 

A. Breach of Fiduciary Duty Elements and Business Judgment Rule 

"The elements of a cause of action for breach of fiduciary duty are the existence of a fiduciary 

relationship, breach of fiduciary duty, and damages. [Citation omitted.]" (Oasis West Realty, LLC 

v. Goldman (2011) 51 Cal.4th 811, 820.) "Whether a fiduciary duty has been breached is a 

question of fact. [Citation omitted.]" (Agam v. Gavra, supra, 236 Cal.App.4th at 113 [citing 

Amtower v. Photon Dynamics, Inc. (2008) 158 Cal.App.4th 1582, 1599].)  

The fiduciary duties owed by a director or officer of a corporation to the corporation's 

shareholders include a duty of loyalty and a duty of disclosure. (See Jones v. H.F. Ahmanson & 

Co. (1969) 1 Cal.3d 93, 108-110; Remillard Brick Co. v. Remillard-Dandini Co. (1952) 109 

Cal.App.2d 405, 419-421; Hobart v. Hobart Estate Co. (1945) 26 Cal.2d 412, 432-433 [duties 

owed when buying stock from a minority shareholder].) In a fiduciary relationship, full disclosure 

of material facts is required: "the party in whom the confidence is reposed, if he voluntarily 

accepts or assumes to accept the confidence, can take no advantage from his acts relating to 

the interest of the other party without the latter's knowledge or consent. …' " (Cleveland v. 

Johnson (2012) 209 Cal.App.4th 1315, 1338 [addressing fiduciary duty of promoter to investors, 

quoting Herbert v. Lankershim (1937) 9 Cal.2d 409, 483].) Compliance with the fiduciary duty of 

disclosure nevertheless does not obligate the Board to disclose contract negotiations until the 

Board reaches a tentative agreement. (Eldridge v. Tymshare (1986) 186 Cal.App.3d 767, 775 

["Eldridge concedes that corporations have a right to maintain complete silence regarding 

merger negotiations until tentative agreement is reached."].) 

California has both a statutory and common law version of the business judgment rule which 

protects directors from liability when the requirements of the rule are met. The business 

judgment rule is "a policy of deference to a corporate board's decision-making. [Citations 

omitted.]" (Coley v. Eskaton (2020) 51 Cal.App.5th 943, 952.) The statutory business judgment 

rule applicable to for-profit corporations is set forth in Corporations Code § 309 by which a 

director is required to perform his duties for the corporation (1) in good faith, (2) in a manner the 

director believes to be in the best interests of the corporation and its shareholders, (3) with the 

care an ordinary prudent person would exercise under similar circumstances, including with 

reasonable inquiry. (Corp. Code § 309(a).) The common law rule similarly "immunizes directors 

for their corporate decisions that are made in 'good faith … to further the purposes of the 
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[corporation], are consistent with the [corporation's] governing documents, and comply with 

public policy.' [Citations, internal quotation marks omitted.] And it is broader in that it also 

'insulates from court intervention those management decisions' that meet the rule's 

requirements. [Citations omitted.]" (Id. at 953.)   

The business judgment rule does not apply to a director who has a material conflict of interest. 

(Id.) In Gaillard v. Natomas Co. (1989) 208 Cal.App.3d 1250, cited by Plaintiffs, the Court held 

that the business judgment rule did not apply to those officers/directors who negotiated "golden 

parachutes" and consulting contracts in connection with a corporate merger because they were 

acting as officers and employees of the corporation in negotiating those agreements for 

themselves, but that the business judgment rule applied to the disinterested directors. (Id. at 

1265.) (See also Coley v. Eskaton, supra, 51 Cal.App.5th at 957 [director having individual 

financial interest distinct from other shareholders].) The only director in this case who may have 

obtained an individual benefit and may not be entitled to the benefit of the business judgment 

rule on that basis was Kaplan because of his appointment as a director on the Board of Hill as 

part of the transaction. The conflicted director is also not necessarily liable for breach of 

fiduciary duty with respect to the transaction if that director did not cast the deciding vote for the 

transaction, as is true regarding Kaplan and the approval of the Hill contract. (Id.)  

The business judgment rule also does not apply to decisions by directors made without proper 

investigation, not in good faith, or "with improper motives." (Lee v. Interinsurance Exchange 

(1996) 50 Cal.App.4th 694, 714, 715 [citing Gaillard v. Natomas Co., supra, 208 Cal. App. 3d 

at1263-1264 and Eldridge v. Tymshare, Inc., supra, 186 Cal. App. 3d at pp. 776-777.) Where 

the business judgment rule does not apply, the decision made may nevertheless not result in a 

breach of duty if the directors demonstrate the decision or transaction was "fair and reasonable" 

under the circumstances in light of the " 'good faith of the transaction' " and " 'its inherent 

fairness from the viewpoint of the corporation and those interested therein.' " (Coley v. Eskaton, 

supra, 51 Cal.App.5th at 954 [quoting Tenzer v. Superscope, Inc. (1985) 39 Cal.3d 18, 31-32].)  

Plaintiffs contend officers are not entitled to the protection of the business judgment rule, but 

Defendants point to authority that an officer who is also a director is not denied the protection of 

the business judgment rule when he is acting in the capacity of a director. (Biren v. Equality 

Emergency Medical Group, Inc. (2002) 102 Cal.App.4th 125, 131-132, 136-137 [director who 

was also chief financial officer protected by business judgment rule in good faith, mistaken 

failure to obtain board approval of a contract].) Defendants do not dispute that Burness is an 

officer not entitled to the protection of the business judgment rule. Defendants contend that the 

other Individual Defendants were acting in their capacity as directors with respect to decisions 

regarding Muir IPA's reserves (DUMF No. 65), their December 2017 decision to present the 

shareholders a vote on dissolution in 2018 (DUMF No. 108), and the decision to refrain from 

declaring dividends by Muir IPA until 2018 (DUMF No. 120). (Reply p. 11, ll. 13-17.)  

Plaintiffs allege breaches of fiduciary duty as to those decisions and other acts and omissions, 

including with respect to lack of disclosure or misleading or inaccurate disclosure of material 

information to Plaintiffs regarding the effect of the Hill contracts, shareholder credentialing with 
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Hill, the effect of events in the fall of 2017 on shareholders' rights and interests under their stock 

agreements and in Muir IPA's reserves, and the unequal treatment of shareholders.  

B. Factual Context for Breach of Fiduciary Duty Claim 

Defendant Ute Burness was the CEO of Muir IPA through December 31, 2018 and has never 

been a shareholder. (Burness Decl. ¶¶ 1, 3; PAF No. 96; PRUMF No. 76.) The other Individual 

Defendants (Bowers, Hoddick, Hohman, Kaplan, and Patel) were directors of Muir IPA in 2017 

and 2018. (DUMP Nos. 158, 159.) Until October 24, 2017, there were five other directors on the 

Board, including Plaintiff Jatinder Marwaha, who excused himself from the Board on that date. 

(DUMP Nos. 158, 159 [four other directors are Drs. Ed Becker, Mike deBoisblanc, John Knight, 

and Alph Wise].)  

The Individual Defendants other than Burness were both directors and officers of Muir IPA and 

were members of Muir IPA's executive committee. (PAF No. 96.) Kaplan was President; 

Hohman was Vice President; Patel was Treasurer, Hoddick was Secretary, and Bowers was 

Chief Medical Officer. (PAF No. 96.)   

The CEO of Muir IPA, Burness, was also an employee of John Muir. (DRAF Nos. 45, 46.) 

Burness had no role in setting her compensation by Muir IPA. (DUMF No. 151.) She also did not 

vote on the Hill letter of intent ("LOI"), Muir IPA's reserves, or dividends. (DUMF No. 156.)  

There is no dispute that when JMPN gave notice of termination of its relationship with Muir IPA 

on September 5, 2017, Hill was the only choice Muir IPA had for physicians affiliated with Muir 

IPA to continue to treat patients under HMO contracts after December 31, 2017, and Muir IPA's 

agreement with Hill provided other benefits. (Defendants' Response to PAF ("DRAF") 29; DUMF 

Nos. 63-67.) Muir IPA Board approved the Hill contract unanimously, including the four directors 

not named as defendants in this action. (DUMF No. 65.)  

It is undisputed that Muir IPA did not present the Hill contract for a vote of the shareholders or 

present any other corporate decisions for a vote of the shareholders in the fall of 2017. (DUMF 

No. 164.) It is also undisputed that effective as of January 1, 2018, Muir IPA was no longer 

considered a "risk-bearing" entity for purposes of compliance with certain statutes and 

regulations for an independent practice association, certain filings Muir IPA was required to 

make with the California Department of Managed Health Care ("DMHC") and solvency 

regulations. (See PAF No. 40; DRAF No. 40.)  

Under Muir IPA's agreement with Hill, Muir IPA was required to access HMO contracts 

exclusively through Hill. (DUMF No. 71.) Certain of the Plaintiffs (Arias, De Monteiro, Pammi, 

and Reyes) who were PCPs also had common stock shareholder agreements with Muir IPA that 

required them to be an exclusive provider to Muir IPA as a condition to their continued share 

ownership. (DUMF No. 24.)  

Muir IPA physicians were required to complete a credentialing process with Hill to continue their 

practice with Muir IPA after December 31, 2017, and for those who completed the Hill 

credentialing process, their provider agreements with Muir IPA were amended to replace 

references to John Muir with Hill. (DUMF Nos. 89, 136.) The amended provider agreements with 

Muir IPA referring to Hill do not require exclusivity, and PCPs who were required to be exclusive 
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signed a separate exclusivity agreement. (DUMF Nos. 137, 138.) None of the shareholders of 

Muir IPA who held shares in Muir IPA in 2018 failed to credential with Hill or failed to have a 

physician agreement with Muir IPA for 2018. (PRUMF Nos. 123, 124 [Plaintiffs dispute these 

facts only on the ground the facts are "unintelligible" as stated; the Court does not find them to 

be unintelligible].) 

Muir IPA's contract with Hill allowed Muir IPA to have a member of its Board become a member 

of the Board of Hill effective January 1, 2018 when the Hill agreement became effective, and 

Steve Kaplan, President of Muir IPA and a Muir IPA director, was designated to hold that seat 

on Hill's Board, creating a potential conflict of interest with Kaplan and Muir IPA's dealings with 

Hill. (DUMF No. 69 and PRUMF No. 70; PAF No. 47 and DRAF No. 47.) With the exception of 

Kaplan obtaining membership on the Hill Board and becoming a shareholder of Hill, the 

Individual Defendants received no benefit from Muir IPA's transaction with Hill that were not  

available to all shareholders of Muir IPA. (PRUMF No. 75.) Plaintiffs contend that the Defendant 

shareholders benefited when shares held by other shareholders were repurchased. (Opp. p. 28, 

ll. 12-18; PRUMF Nos. 26, 74, PAF Nos. 26, 42.) However, those benefits were obtained by all 

shareholders, not just by the Individual Defendant shareholders/directors.   

C. Disputed Issues of Material Fact Preclude Summary Adjudication of Breach of 

Fiduciary Duty Cause of Action 

Among the breaches of fiduciary duty alleged by Plaintiffs is Muir IPA's failure to have Muir IPA's 

agreement with Hill submitted to a vote of the shareholders for approval. Defendants contend a 

vote on the approval of the Hill contract was not required, citing among other statutes 

Corporations Code § 1900 which they acknowledge requires a vote of shareholders to 

voluntarily dissolve the corporation. (Corp. Code § 1900(a) ["Any corporation may elect 

voluntarily to wind up and dissolve by the vote of shareholders holding shares representing 50 

percent or more of the voting power."].)  

In the fall of 2017, after losing the JMPN contract, when Muir IPA entered into the contracts with 

Hill, Muir IPA committed to its voluntary dissolution. The contracts submitted with the Kaplan 

Declaration including copies of the LOI which provides that "at the end of [the] transition period, 

Muir IPA would dissolve and cease its operations." (Kaplan Decl. Exh. 5, p. 1 [introductory 

paragraph].) The Omnibus Agreement dated November 15, 2017 expressly provides for all Muir 

IPA's "IPA functions [to] merge with the functions of PriMed, Hill Physicians' management 

company" and for Muir IPA "to use its best efforts to ensure that the Muir IPA ceases operations 

by the Second Closing Date," defined as one year from January 1, 2018 when Muir IPA's 

agreement with Hill to provide medical services through Hill became effective, or earlier if the 

parties agreed to terminate Muir IPA's agreement with Hill earlier. (Kaplan Decl. Exh. 7, Recital 

A.(v) and Section 2.2.)  

Individual Defendants contend that they believed deferring making the formal election to 

dissolve until 2018 was more beneficial to Muir IPA and the shareholders because Muir IPA 

"would have borne all costs of dissolution while its shareholders scrambled to find HOM 

contracts [for] their practices for 2018." (DUMF No. 74.) They also obtained legal advice, and 

therefore did some independent investigation, regarding the timeline for dissolution and making 
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distributions. (DUMF Nos. 105, 119, 120.) Plaintiffs dispute the Board's reasons for deferring 

dissolution and contend that there were other factors motivating its decision not to vote to 

dissolve in 2017. (PRUMF Nos. 74 and others addressed below.) There are, however, disputed 

inferences to be drawn from the Defendants' justification for not acceding to JMPN's demands 

for seats on Muir IPA Board, which ultimately resulted in the notice of JMPN's non-renewal of 

the provider agreement with Muir IPA for 2018, based on the "loss of independence" of Muir IPA 

if Muir IPA had acceded to JMPN's demands, because the result was in fact the loss of 

independence of Muir IPA with its dissolution and transfer of its IPA functions to Hill's control for 

2018. (PRUMF Nos. 57, 58.)  

1. Election to Dissolve and Shareholder Vote 

The election to dissolve a corporation does not result in the corporation ceasing operations, but 

instead the corporation continues to operate to the extent appropriate for the purposes of 

winding up the corporation's affairs. (Corp. Code §§ 1903(a) ["Voluntary proceedings for winding 

up the corporation commence upon the adoption of the resolution of shareholders or 

directors of the corporation electing to wind up and dissolve, or upon the filing with the 

corporation of a written consent of shareholders thereto."] and 1903(b) ["When a voluntary 

proceeding for winding up has commenced, the board shall continue to act as a board and shall 

have full powers to wind up and settle its affairs, both before and after the filing of the certificate 

of dissolution."].) (See also Corp. Code § 2010(a) ["A corporation which is dissolved 

nevertheless continues to exist for the purpose of winding up its affairs, prosecuting and 

defending actions by or against it and enabling it to collect and discharge obligations, dispose of 

and convey its property and collect and divide its assets, but not for the purpose of continuing 

business except so far as necessary for the winding up thereof."].)  

Individual Defendants contend that an election to dissolve prior to December 31, 2017 would 

have required Muir IPA to cease doing business prior to that date and would have resulted in a 

breach of Muir IPA's contract with JMPN. (Memo. ISO Mot. p. 17, ll. 7-18.) They rely on 

Corporations Code ¶ 1903(c) which provides in pertinent part, "When a voluntary proceeding for 

winding up has commenced, the corporation shall cease to carry on business except to the 

extent necessary for the beneficial winding up thereof and except during such period as 

the board may deem necessary to preserve the corporation’s goodwill or going–concern 

value pending a sale of its business or assets, or both, in whole or in part. (Emphasis 

added.) Defendants' experts failed to provide any explanation as to why Muir IPA did not 

dissolve in 2017. (PAF Nos. 32, 33.) Defendants' DUMF No. 109 describes the "unwinding" 

involved in "an operation of the IPA's magnitude" and that consideration of patients, doctors, 

employees and operations is required, which the Hill contracts in part address, and Defendants 

have presented no evidence that Muir IPA was carrying out business functions in 2018 that 

constitute continued business operations, rather than functions consistent with winding down its 

operations given that it had  by transferred its independent physician association functions to 

Hill. 

It is undisputed that in 2017, all of the Plaintiffs were shareholders of Muir IPA. (PRUMF No. 8.) 

The evidence before the Court raises triable issues as to whether the Individual Defendants 

breached their fiduciary duties by failing to seek and obtain shareholder approval of the 
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contracts with Hill in the fall of 2017 and in violation of Corporations Code § 1900 et seq. There 

is evidence, including the Hills LOI, the Hill Medical Group Participation Agreement ("Hill-IPA 

Medical Agreement") (Kaplan Exh. 6) and the Omnibus Agreement cited above, among other 

evidence, which  support an inference that Muir IPA in fact made its determination to dissolve 

Muir IPA in the fall of 2017, that Muir IPA transferred its independent physician association 

operational functions entirely to Hill under its contracts with Hill, and that Muir IPA's functions 

after January 1, 2018 were to administer the wind down of the corporate entity by collecting and 

reconciling amounts due Muir IPA and obligations owed under the JMPN contract. (PRUMF 

Nos. 64-67, 71, 74, 111-115, 122, 149, 162, 164, 165; PAF Nos. 40, 50; Kaplan Decl. Exhs. 5-

7.) That Muir IPA was no longer a "risk-bearing organization" within the meaning of the Knox-

Keene Health Care Service Plan Act of 1975, as amended, and related regulations, is evidence 

from which an inference can be drawn that effective January 1, 2018, Muir IPA was no longer 

functioning as an operating professional medical corporation performing the functions of such an 

organization and no longer continuing in business except for the purposes of effectuating a 

corporate wind up of its affairs. (See generally Centinela Freeman Emergency Medical 

Associates v. HealthNet of California, Inc. (2016) 1 Cal.5th 994, 1004-1009 [describing the 

statutory and regulatory scheme]; H.& S. Code § 1375.4(g)(1) [defining a "risk-bearing 

organization to be "a professional medical corporation . . . that delivers, furnishes, or otherwise 

arranges for or provides health care services, but does not include an individual or a health care 

service plan, and that does all of the following: (A) Contracts directly with a health care 

service plan or arranges for health care services for the health care service plan’s enrollees. 

(B) Receives compensation for those services on any capitated or fixed periodic payment basis. 

(C) Is responsible for the processing and payment of claims made by providers for services 

rendered by those providers on behalf of a health care service plan that are covered under the 

capitation or fixed periodic payment made by the plan to the risk-bearing organization," subject 

to the exclusion set forth in § 1375.4(g)(2)]; Cal. Code of Regs. Tit. 28, § 1300.75.4(d) [Solvency 

Regulations defining organization to mean "a risk-bearing organization as defined in Health and 

Safety Code Section 1375.4(g)"].)  

Other evidence before the Court raises triable issues of fact as to the good faith and motives of 

the Board in not formally submitting the dissolution decision to shareholders in the fall of 2017 

despite (a) Muir IPA's decision to terminate Muir IPA's independent physician association 

functions as of the end of December 31, 2017 and to dissolve and cease operations under its 

agreements with Hill entered into in the fall of 2017, (b) the fact Muir IPA had a general outline 

of its dissolution plan by November 2017, and (c) the fact Muir IPA's Board voted in December 

2017 to submit Muir IPA's dissolution to shareholders later in 2018. There is evidence which 

supports an inference that Muir IPA Board did not hold a formal shareholders' meeting to 

approve a dissolution plan until several months later in 2018 in order to take advantage of a 

reduction in the number of shareholders that by November 2017 was apparent would likely 

result from Muir IPA's agreements with Hill, based on the adverse economic impact on certain 

shareholders, since delaying the vote would enhance the distributions to the remaining 

shareholders at the expense of the minority of shareholders who lost their shares in the 

transition, and because of the Board's competition with John Muir for "patient lives" (presumed 

by the Court to mean the number of patients enrolled with a particular HMO provider). (PRUMF 
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No. 74, 108 [IPA Board voted to present dissolution to Board in first quarter of 2018]; PAF Nos. 

12, 13, 14, 18, 19, 20, 21, 23, 24, 25, 26, 36, 37, 40, 42,43, 44, 51, 59, 72, 77 [exclusive PCPs 

who signed with John Muir characterized as "defectors"], 78, 81, 89, 92, 93 [shareholder inquiry 

to Board member regarding Hill contract and IPA finances characterized as shareholder 

insurrection].) There are disputed issues of material fact raised by the evidence as to the good 

faith motivations or business justification for delaying the shareholder vote on the election to 

dissolve until 2018, and whether the Board's motivation was to exclude certain shareholders 

from participating in the distribution of the retained earnings, including the Plaintiffs.  

2. Information Conveyed to Shareholders 

There are also material disputes and conflicting evidence regarding the sufficiency, accuracy 

and completeness of the information the Board, including Kaplan, was conveying to Plaintiffs 

and other shareholders and evidence that the Board was not entirely transparent with 

shareholders regarding the implications of Muir IPA's agreements with Hill and the impact on 

shareholders, creating a triable issue of fact regarding the good faith of the Individual 

Defendants. For example, Muir IPA did not advise some of the specialist physicians that their 

shares would be repurchased if they failed to return their Hill credentialing packets while 

reaching out to others. (PRUMF Nos. 177-179; PAF Nos. 1, 2, 95.)  

Individual Defendants did not disclose that not all shareholders had to provide services through 

Hill on an exclusive basis, even though there is evidence that members of the Board, including 

Kaplan, made statements indicating that exclusivity with Hill was mandated, and the fact that 

regardless of whether they remained exclusive with Muir IPA or Hill, some shareholders would 

lose their shares and have no interest in distributions of the retained earnings. (DUMF Nos. 23, 

24, 85; PAF Nos. 5, 6, 10, 11, 13-15, 56-58, 67, 73, 80 and 85.) To the contrary, Board member 

Hohman acknowledged that even exclusive PCPs with Muir IPA could actually retain their 

shares if they became non-exclusive with Muir IPA and non-exclusive with John Muir in 2018 

(unless their shareholder agreements mandated exclusivity as a condition to share ownership), 

but this information was not given in writing and conflicts with other information that Muir IPA 

was disseminating as referenced above, and Muir IPA contends that was only the case for 

PCPs whose shareholder agreements did not require exclusivity. (PAF Nos. 5-8, 14, 15 and 

DRAF Nos. 5-8, 14, 15.) Individual Defendants did not reveal that as part of the Hill agreement, 

Kaplan was to become a member of the Hill Board of Directors and would be allowed to buy a 

share of stock in Hill. (DUMF Nos. 69, 70; PRUMF Nos. 69, 70 [Kaplan also became a Hill 

shareholder].)  

Though Burness knew as of September 29, 2017 that Hill could not have contracts with Humana 

and Golden State because of John Muir's exclusive contracts, Burness and the Board did not 

advise shareholders, particularly those who had significant patient relationships with those 

sources, that Hill would not be able to obtain those contracts despite its agreement with Muir 

IPA to use its best efforts to do so. (PAF No. 92.) In December 2017, Muir IPA voted to make up 

lost patient revenues for PCPs who agreed to stay with Muir IPA in 2018 but lost patients as a 

result of the transition to Hill, and then Muir IPA did not inform the PCPs that it would make up 
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those losses though the information may have been material to the economics of remaining with 

Muir IPA in 2018 for some shareholders. (PAF Nos. 25, 26, 28.) 

The Individual Defendants were aware a number of the doctors were relying on false 

assumptions and did not understand the effect of the events unfolding in the fall of 2017 as they 

would impact their interest in the reserves and their shares. (See, e.g., PAF No. 65.) Despite 

that knowledge, Muir IPA did not attempt to correct the false assumptions or provide the 

shareholders with disclosures regarding the full impact on their rights. (See, e.g., PAF 90.) The 

Board was aware that any shareholders whose shares could be repurchased under the terms of 

their shareholder agreements because they did not meet the shareholder requirements or did 

not have a physician agreement with Muir IPA by not timely credentialing with Hill would result in 

more funds being available to divide among the remaining shareholders when Muir IPA 

dissolved and distributed the retained earnings. (See, e.g., PAF No. 42, 44.)  

3. Treatment of Shareholders 

There is also disputed evidence as to whether the Board was treating all shareholders equally in 

the information provided and flexibility in compliance with Muir IPA's requirements and 

deadlines. Muir IPA provided BASS additional time to determine whether to allow its employees 

to remain with Muir IPA. (PAF No. 79.) Muir IPA advised some shareholders they were at risk of 

losing their shares if they did not submit their credentialing packet, but did not advise others. 

(PAF No. 95, PRUMF Nos. 177-179 and PAF Nos. 1, 2, 3, 4 [citing evidence Dr. Livermore was 

not advised why he needed to submit the credentialing packet for Hill or the consequence].) 

Muir IPA gave inconsistent messages as to whether exclusivity with Muir IPA in 2018 was 

required for exclusive shareholders to retain their shares. (PAF Nos. 6-9, 11, 14-17.)  

a. Tzeng 

There is disputed evidence regarding whether Muir IPA used a proper email address to submit 

the Hill credentialing packet to Tzeng; Defendants' contend Burness was entitled to rely on 

information provided by her staff, but her staff merely indicated they used what (they thought) 

was the only email address they had for Tzeng, an email which did not contain his name or any 

indication it belonged to him on its face. Tzeng's office manager denied that she told Muir IPA's 

representative that she had received and printed the Hill credentialing packet from Muir IPA for 

Tzeng, and she testified that Tzeng had no access to the email address used by Muir IPA to 

send Tzeng's credentialing packet, which belonged to a different doctor with a separate medical 

practice. (PRUMF Nos. 92, 94, 99, 100, PAF No. 4.) Burness' staff also advised her they did not 

fax the credentialing materials to Tzeng, and Muir IPA did not send the credentialing packet by 

mail. (PRUMF No. 92, 94, 99, [citing evidence that Muir IPA used tzengf@yahoo.com as the 

email address to communicate with Tzeng on multiple occasions in the fall of 2017 and that 

Tzeng's assistant Lisa Rodriguez denies she told Muir IPA employee that she had received Muir 

IPA credentialing material], 100; Burness Decl. Exhs. 4-8 [in Exh. 4, Johnson informed Burness 

on 12/20/2017 the credentialing package "was NOT sent to the fax" for Dr. Tzeng, 

notwithstanding DUMF No. 102].) Tzeng's December 20, 2017 email to Burness informing her 

he did not receive the credentialing packet was sent from his tzengf@yahoo.com email, putting 

Burness on notice the email Muir IPA used was erroneous. (Burness Decl. Exh. 5.) When Tzeng 

mailto:tzengf@yahoo.com
mailto:tzengf@yahoo.com
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asserted to Muir IPA that he had not received the credentialing packet and asked Muir IPA to let 

him submit a late credentialing packet because he had not received it, Muir IPA refused his 

request and repurchased his share. (PRUMF No. 99, 100; PAF Nos. 3, 4, 87.) Yet, Muir IPA 

reached out to Demeo months later in February or March 2018 to ask him to submit a late 

credentialing packet and to backdate it so that he could be "part" of Muir IPA, lending credibility 

to Plaintiffs' claim of a deliberate breach of fiduciary duty. (DUMF No. 99, PRUMF Nos. 92, 94, 

99, 100; PAF No. 4.) (See also PRUMF Nos. 177-179 [Muir IPA contacting some physicians to 

provide explanations regarding credentialing and to get them to submit their credentialing 

materials for Hill, but not others].) 

b. Smith 

Smith's common stock shareholder agreement provided that if Muir IPA elected to dissolve, Muir 

IPA "may, in its discretion, elect to cancel" Smith's share and repurchase the share for the 

amount the shareholder paid for the share without the shareholder receiving dividends or 

distributions of Muir IPA's assets. (DUMF No. 26.) The agreement by its terms left the decision 

whether to cancel and repurchase the "restricted" share to the discretion of Muir IPA Board, 

which Muir IPA Board was required to exercise in good faith and not an improper purpose, such 

as to deny the shareholder the benefits of the agreement. (See 3/3/2021 Order, pp. 11-13 

[denying summary adjudication of seventh cause of action for breach of the implied covenant of 

good faith and fair dealing].) There are triable issues of material fact as to whether the Board 

was acting in good faith or with improper motives in exercising its discretion to cancel Smith's 

share under the circumstances.  

4. Retained Earnings 

The parties vigorously contest the propriety of Muir IPA's buildup of retained earnings of more 

than $20 million and withholding of distributions to any of the Plaintiffs from those funds. 

Defendants raise in their DUMF multiple facts they contend are material and undisputed 

regarding the reasonableness of the amount of the reserves and the withholding of distributions 

from the shareholders in 2017 or early 2018, but those facts are not supported by admissible 

evidence. (See Pl. Evid. Obj. Nos. 3, 4, 5 [as to the Wald testimony only], 14, 15, 16, 17, 41, 43, 

46 [Severan testimony].) They therefore have not shown there are no material facts in dispute 

regarding the reasonableness of the reserves and withholding of distributions as a result.  

 D. Conclusion 

The facts and evidence show that Muir IPA and its shareholders were facing an extraordinary 

set of circumstances in the fall of 2017 in navigating and understanding the fallout of the loss of 

its long-standing provider relationship with JMPN, the foundation of its business upon which the 

physician-shareholder relationships had rested in some instances for decades. While, for the 

reasons set forth below, Plaintiffs' discovery responses to Defendants' special interrogatories 

specific to their cause of action for concealment may limit some Plaintiffs' ability to assert viable 

concealment claims based on the nondisclosures or misinformation provided, the elements of 

breach of fiduciary duty are different, and the facts supporting the breach of fiduciary duty claim 

are not limited to information conveyed or not conveyed to these shareholders. Strictly 
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construing the evidence of the moving parties, and liberally construing the evidence in favor of 

Plaintiffs, and in light of the Court's obligation to resolve all doubts against granting summary 

adjudication, the motion for summary adjudication of the first cause of action by the Individual 

Defendants is denied.  

 4th C/A – Concealment 

Muir IPA has also moved for summary adjudication of the Fourth Cause of Action as it is listed 

in the "Defendants" moving for summary adjudication against the Shareholders on their Fourth 

Cause of Action. (Mot. p. 2, ll. 6-8, 11-15.) However, Muir IPA is not identified as a defendant in 

this cause of action in the FAC. (Cisz Decl. Exh. 1 [Am. Compl. p. 26, ll. 19-21.) The motion by 

Muir IPA for summary adjudication of the fourth cause of action is therefore denied on that 

ground. 

Civil Code § 1710 defines concealment as a form of deceit, which includes "[t]he suppression of 

a fact, by one who is bound to disclose it, or who gives information of other facts which are likely 

to mislead for want of communication of that fact." (Civ. Code § 1710 subd. 3.) The elements of 

a claim for fraudulent concealment are "(1) concealment or suppression of a material fact; (2) by 

a defendant with a duty to disclose the fact to the plaintiff; (3) the defendant intended to defraud 

the plaintiff by intentionally concealing or suppressing the fact; (4) the plaintiff was unaware of 

the fact and would not have acted as he or she did if he or she had known of the concealed or 

suppressed fact; and (5) plaintiff sustained damage as a result of the concealment or 

suppression of the fact. [Citation omitted.]" (Graham v. Bank of America, N.A. (2014) 226 

Cal.App.4th 594, 606 [quoting Bank of America Corp. v. Superior Court (2011) 198 Cal.App.4th 

862, 870].) "There are 'four circumstances in which nondisclosure or concealment may 

constitute actionable fraud: (1) when the defendant is in a fiduciary relationship with the 

plaintiff; (2) when the defendant had exclusive knowledge of material facts not known to the 

plaintiff; (3) when the defendant actively conceals a material fact from the plaintiff; and (4) when 

the defendant makes partial representations but also suppresses some material facts. 

[Citation omitted.]' [Citation omitted.]" (LiMandri v. Judkins (1997) 52 Cal.App.4th 326, 336 

[emphasis added].)  

Individual Defendants contend each Plaintiff's claim for concealment fails because each Plaintiff 

cannot demonstrate at least one essential element of the cause of action. Individual Defendants' 

position regarding the concealment cause of action is generally that the Plaintiffs cannot show 

reliance, or that if they relied on information they later discovered was concealed, their reliance 

did not proximately cause the loss of their rights or interests as shareholders in Muir IPA or any 

loss as a result. If Individual Defendants as fiduciaries to the shareholders breached their 

disclosure duties to reveal facts and information material to the shareholders' right to retain their 

shares, or if Individual Defendants disclosed only partial information while suppressing other 

material information relating to the rights and interests shareholders had or would have 

depending on the choices they made regarding their relationship with Muir IPA or Hill for 2018, 

then the Plaintiff shareholders may have claims for concealment.  

Defendants argue the Plaintiffs are bound to their answers to Defendants' contention 

interrogatories regarding the basis of their concealment claims which listed limited facts or 
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information each Plaintiff contends was concealed from them, though Defendants acknowledge 

the party may submit evidence explaining if the answer was mistaken. (See, e.g. Mason v. 

Marriage & Family Center (1991) 228 Cal.App.3d 537, 546-546 [mistaken interrogatory answer 

does not support summary judgment].) With one exception discussed below, however, the 

Plaintiffs' claims of concealment were set forth in deposition testimony, prior declarations, and in 

Plaintiffs' responses to Special Interrogatory No. 62 regarding the breaches of fiduciary duty 

committed by Defendants, recited at length in DUMF No. 31. (Memo. ISO Mot. fn. 13; DUMF 

No. 31 [citing a number of claims regarding lack of information or inaccurate or misleading 

information as grounds for breach of fiduciary duty].)  

For the reasons set forth above, the Individual Defendants may have not fully disclosed or 

concealed information from the Plaintiffs in connection with the events in the fall of 2017, which 

creates triable issues of material fact with respect to Plaintiffs' claims for breach of fiduciary duty 

in combination with the other material facts subject to conflicting evidence and inferences set 

forth above, including the Board's failure to obtain a vote of shareholders to elect to dissolve 

when Muir IPA had committed contractually with Hill to dissolve. The concealments cited above 

are connected to the breaches of fiduciary duty but they are not the sole grounds for the 

breaches of duty the Court finds are subject to disputed material facts for purposes of the first 

cause of action, unlike the concealment cause of action in which Plaintiffs must connect the 

information concealed alone to reliance, causation and their claimed damages, specifically the 

loss of the value of their share and the distributions they would have obtained based on their 

share. (DUMF No. 30; PRUMF No. 30.) 

A. Bass Employees 

As to the five Plaintiffs who were employees of BASS (Humphrey, Marwaha, Mbadike-Obiora, 

Pammi and Roberts), the undisputed material facts show that BASS decided to terminate the 

physician provider agreements of those Plaintiffs, and that regardless of whether those Plaintiffs 

could have been non-exclusive to Hill and non-exclusive to JMPN, BASS would not allow them 

to do so. (DUMF 14, 84, 129, 132, 133.) Given these admissions of undisputed facts, whatever 

general understanding Humphrey may have had that the BASS doctors had autonomy is 

contrary to his specific acknowledgements that BASS had sole authority to decide whether the 

BASS employee shareholders' physician agreements would terminate with Muir IPA for 2018, 

and that BASS exercised that right by giving notice of termination, which was accepted by Muir 

IPA. (Id.)  

In her June 2021 deposition, the Chief Operating Officer of BASS (Wondeh) was questioned 

about the statements in her May 2021 declaration that the BASS employees could have been 

non-exclusive with Hill, and that she would not have terminated their agreements with Muir IPA 

if she had known they could be non-exclusive. She testified her declaration was erroneous in 

that regard. (Compare Cisz Decl. Exh. 143 to Pl. RJN Exh. 6 [Wondeh Decl. ¶ 7].)  She testified 

to the BASS policy that all of its physicians had to be exclusive either with Hill or JMPN and that 

BASS chose JMPN, and she explained the basis for the BASS policy. (Cisz Decl. Exh. 143 

[Wondeh Depo. excerpts].) The five Plaintiffs who are BASS employees have not shown that 

any concealment of material information or partial disclosures by the Individual Defendants 
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alone proximately caused them to lose their rights in their share and their interest in Muir IPA 

rather than a business decision by their employer BASS  

B. Anderson and De Leon  

As to Plaintiffs Anderson and De Leon, there are triable issues of material fact as to whether the 

Individual Defendants concealed from them that they could have been non-exclusive providers 

with Hill (through Muir IPA) and non-exclusive with John Muir or others and still retained their 

shares. Anderson and De Leon were told they had to sign exclusive PCP agreement with Hill to 

keep their shares. (PRUMF No. 170, 174; PAF No. 5 and Defendants' Response to PAF 

("DRAF") No. 5.) Defendants do not contend that Anderson or De Leon were required to have 

an exclusive provider relationship with Muir IPA under his shareholder agreement as a condition 

to his retention of his share. While Anderson terminated his physician agreement with Muir IPA 

for 2018 and De Leon did not credential with Hill for 2018, there are disputed issues of material 

fact as to whether their actions were based on their receipt of misleading, incomplete, or 

inaccurate disclosures or information from the Individual Defendants who were fiduciaries to 

these shareholders.  

C. Arias, De Monteiro and Reyes 

As to Arias, De Monteiro, and Reyes, each of those Plaintiffs were required to be exclusive 

providers with Muir IPA to keep their shares under their shareholder agreements. Each states 

Kaplan told them they had to be exclusive to retain their share in 2018, and each declined to 

become exclusive in 2018 because of the "adverse economic consequences" to being exclusive 

with Muir IPA and Hill in 2018. (Arias Decl. ¶¶ 3, 6; De Monteiro Decl. ¶¶ 3, 6;  Reyes Decl. 

¶¶ 3, 6; PAF Nos. 52, 54 and DRAF Nos. 52, 54.) Non-disclosure that some physicians could be 

non-exclusive with Hill through Muir IPA and retain their share would not affect them because 

they had to be exclusive providers with Muir IPA to retain their shares. (PRUMF No. 170, 172; 

PAF Nos. 7, 25, 26, 57, and DRAF Nos. 7, 25, 26, 57.)  

In their declarations opposing the motion, none of these three Plaintiffs state that they would 

have remained exclusive providers with Muir IPA and Hill for 2018 if they had been informed of 

Muir IPA's decision to reimburse doctors who stayed with Muir IPA for some revenues lost 

because of patients who did transfer, or even that the information regarding the reimbursement 

policy would have had a material impact on their decision, or changed their determination not to 

remain exclusive with Muir IPA for 2018. (PRUMF No. 170; PAF Nos. 7, 25, 26, and DRAF Nos. 

7, 25, 26; Arias Decl.; De Monteiro Decl., Reyes Decl.) These three Plaintiffs have not raised a 

triable issue of material fact that any information they allege the Individual Defendants 

concealed alone proximately caused them to lose their shares or interest in Muir IPA. They have 

not raised triable issues on their concealment cause of action to show Defendants are not 

entitled to summary adjudication of this claim against them as a matter of law.  

D. Dolores Musco and Mark Musco 

As to Dolores Musco and Mark Musco, who are married, Mark Musco filed a declaration in 

May 2021 in opposition to the Defendants' second motion for summary adjudication declaring 

that he and his wife were not given the option to work with Hill on a non-exclusive basis in 2018 
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and that they would have done so if given that chance. (Pl. RJN Exh. 1 [M. Musco Decl. ¶ 7].) 

Defendants contend that the declaration should be ignored as it is a later declaration filed in 

opposition to the motion that contradicts prior deposition testimony by these parties. (See DRAF 

No. 16.)  

The cited testimony from Dolores Musco's deposition does not indicate she knew that she could 

be a non-exclusive provider to Muir IPA and Hill in 2018; the testimony suggests the contrary, as 

she discusses a bilateral choice of either remaining with Muir IPA and Hill or going with John 

Muir. (Cisz Decl. Exh. 91 [D. Musco Depo. 27:1-28:14 [describing the choices as "go with Muir 

IPA, become Hill's, or stay with John Muir and business as usual"].) She has not submitted a 

declaration in opposition to the motion. Her deposition testimony cited by Defendants does not 

foreclose the existence of a triable issue of material fact as to whether there was information 

suppressed, or misleading or incomplete disclosures regarding exclusivity or concealed 

information that the Defendants as fiduciaries were obligated to disclose regarding exclusivity 

with respect to Dolores Musco. (PAF Nos. 7, 16, 17.) (See also PAF No. 76 [letter sent to D. 

Musco regarding failure to sign exclusivity agreement creating risk of loss of her share].)  

The deposition testimony by Mark Musco, however, who submitted the declaration in May 2021 

attesting to the non-disclosure of his and his wife's ability to work non-exclusively with Muir IPA 

and Hill, is directly contradicted by his October 9, 2020 deposition testimony. (DRAF Nos. 16, 

17, citing Cisz Decl. Exh. 97 [M. Musco Depo. 75:16-76:3].) Mark Musco unequivocally testified 

that he and his wife understood that once Muir IPA made the announcement about the Hill 

contract, they had three options for 2018, including the option of having a "nonexclusive 

relationship with both" Muir IPA/Hill and John Muir. (Cisz Decl. Exh. 97 [M. Musco Depo. 75:16-

76:3].) Under D'Amico v. Board of Medical Examiners (1974) 11 Cal.3d 1 ("D'Amico"), Mark 

Musco cannot directly contradict his prior deposition testimony with no explanation or 

justification for his change in testimony or other basis for the Court to disregard the prior 

admission in the deposition and rely on his declaration to create a triable issue of material fact. 

(Id. at 22; Whitmire v. Ingersoll-Rand Co. (2010) 184 Cal.App.4th 1078, 1087.) His deposition 

testimony demonstrates he knew he had an option to stay with Muir IPA and Hill non-exclusively 

for 2018, notwithstanding whatever information the Defendants may or may not have conveyed 

in that regard. As to Mark Musco, Defendants have demonstrated that on his concealment 

cause of action, there are no disputed issues of material fact, and the Defendants are entitled to 

summary adjudication of his claim.  

E. Livermore 

As to Livermore, he was a specialist who was not required to be exclusive with Muir IPA. There 

are triable issues of material fact regarding the Individual Defendants' concealment of facts as 

fiduciaries concerning the information (or lack of information) conveyed to Livermore regarding 

the necessity of completing the Hill credentialing packet in order for him to maintain his 

physician agreement with Muir IPA for 2018, and therefore essential for him to retain his share 

in 2018. (PRUMF No. 177; PAF Nos. 1-3.) As a specialist, exclusivity was not an issue for 

Livermore, and the inference from the evidence is that there is no reason why a specialist such 

as Livermore would not credential with Hill for 2018 if the failure to credential would result in the 

loss of the doctor's share and interest in Muir IPA. Unlike Defendants' treatment of Demeo and 
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others, based on the disputed facts, the Individual Defendants made no effort to obtain the Hill 

credentialing package or to obtain Livermore's signature on the Hill physician agreement so that 

he would not lose his share. (DUMF No. 99, PRUMF Nos. 92, 94, 99, 100.) (See also PRUMF 

Nos. 177-179 [Muir IPA contacting some physicians to provide explanations regarding 

credentialing and to get them to submit their credentialing materials for Hill, but not others].) 

F. Demeo and Tzeng 

As to Demeo, there are disputed issues of material fact as to Demeo's notice of the Hill 

credentialing requirement, his receipt of any information from the Individual Defendants 

regarding that requirement, and the risk of loss of his share for non-credentialing. (PRUMF Nos. 

166-169, 178; PAF No. 86.) As to Tzeng, for the reasons set forth above and based on the 

evidence cited above, there are triable issues of material fact as to whether the Individual 

Defendants, as fiduciaries, concealed and failed to disclose the credentialing requirement for Hill 

from Tzeng by failing to communicate the requirement and materials in a proper manner and in 

a manner designed to ensure his receipt of the information, whether by submission by mail or by 

email to an email address known to be Tzeng's email. (PRUMF Nos. 92, 94, 99, 100, PAF No. 

4.) As the Individual Defendants implicitly conceded, since Tzeng was a specialist, there was no 

reason for him not to credential with Hill  for 2018 since exclusivity was not an issue for 

specialists, particularly given the draconian penalty for not credentialing – the forfeiture of his 

shareholder status and his shareholder interest in Muir IPA's millions in reserve.  

G. Smith 

As to Smith, Smith's concealment claim is based on facts that were not disclosed or were 

inadequately disclosed to shareholders regarding the options available to Muir IPA as its 

relationship with JMPN was ending. (DUMF No. 175.) The Defendants have not shown that the 

facts relied on by Smith, which are also subject to dispute in the first cause of action for breach 

of fiduciary duty with respect to the nature, accuracy, and completeness of the information the 

Defendants provided to shareholders, raise no triable issues of material fact relating to Smith's 

concealment claim.  

In summary, the Individual Defendants' motion for summary adjudication of the fourth cause of 

action for concealment is granted as to Plaintiffs Humphrey, Marwaha, Mbadike-Obiora, 

Pammi, Roberts, Arias, De Monteiro, Reyes, and Mark Musco, and denied as to Plaintiffs 

Anderson, De Leon, Dolores Musco, Livermore, Demeo, Tzeng, and Smith. 

 5th C/A – Financial Elder Abuse 

Defendants seek summary adjudication of the fifth cause of action for financial elder abuse in 

their favor against Plaintiffs Demeo, Anderson, De Leon, Livermore, and Tzeng ("Elder 

Shareholder Plaintiffs"). Except with respect to Demeo, Defendants contend they are entitled to 

summary adjudication of this claim solely on the ground that the Elder Shareholder Plaintiffs 

have no evidence that that the Defendants had an intent to defraud them.  

Welfare & Institutions Code § 15610.30 defines what constitutes financial abuse of an elder. 

A person who "takes, . . . appropriates, obtains, or retains real or personal property of an elder 

. . . for a wrongful use or with intent to defraud, or both" or through undue influence commits 
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financial abuse under the statute, as does a person who "assists" in the appropriation or 

retaining of such property for a wrongful use or with intent to defraud. (Welf. & Inst. Code 

§ 15610.30(a)(1)-(a)(3).).The statute is written in the disjunctive; intent to defraud is not an 

essential element to state a claim for financial elder abuse. (Bounds v. Superior Court (2014) 

229 Cal.App.4th 468, 478-479 [addressing taking through undue influence].) Defendants have 

only moved for summary adjudication of this cause of action based on evidence of lack of any 

intent by Defendants to defraud the Plaintiffs. (Mot. p. 3, ll. 19-21.) 

The statute defines what constitutes wrongful use: "A person or entity shall be deemed to have 

taken, secreted, appropriated, obtained, or retained property for a wrongful use if, among other 

things, the person or entity takes, secretes, appropriates, obtains, or retains the property and 

the person or entity knew or should have known that this conduct is likely to be harmful to the 

elder or dependent adult." (Welf. & Inst. Code § 15610.30(b).) (See also Bounds v. Superior 

Court, supra, 229 Cal.App.4th at 479-480 [interpreting what constitutes a taking under the 

statute].) The Elder Shareholder Plaintiffs contend (1) the evidence supports Defendants' intent 

to defraud, and (2) they have alleged alternatively "wrongful use" of their property based on 

allegations incorporated into the fifth cause of action (Am. Compl. ¶¶ 96, 98, 99, 106). "Wrongful 

use" is not a phrase that appears in those allegations, but the Elder Shareholder Plaintiffs do 

make allegations of wrongful withholding of funds from them by Muir IPA in the Amended 

Complaint at ¶ 106. (See also Am. Compl. ¶¶ 42, 48 regarding "dispossessing" or repossessing 

shares and extinguishing Plaintiffs' rights to some of their withheld retained earnings, also 

incorporated into the fifth cause of action.) 

For the reasons set forth regarding Plaintiffs' breach of fiduciary duty causes of action, the Court 

finds there are triable issues of material fact as to whether the Defendants wrongfully retained 

Muir IPA shares held by the Elder Shareholder Plaintiffs and/or portions of the reserves or 

retained earnings of Muir IPA to which the Elder Shareholder Plaintiffs may have been entitled 

as shareholders or assisted in such wrongful retention. These triable issues of fact preclude 

summary adjudication of this cause of action. 

 8th C/A – Negligence 

Plaintiffs rely on the same breaches of fiduciary duty to support their claim for negligence based 

on breach of duty. (DUMF No. 186; PRUMF No. 186.) For the reasons set forth as to the first 

cause of action for breach of fiduciary duty, there are triable issues of fact as to whether the 

Individual Defendants breached duties of care to the Plaintiffs that preclude summary 

adjudication of the Eighth Cause of Action. (See Def. Memo. ISO Mot. p. 28, ll. 1-2.)  

 10th C/A – Preliminary and Permanent Injunction 

Defendants seek summary adjudication of the Tenth Cause of Action on the ground that 

Plaintiffs have an adequate remedy at law for recovery of monetary damages and that Muir IPA 

is not insolvent. Plaintiffs seek an accounting and to impose a constructive trust over the funds 

of Muir IPA for their benefit. (Cisz Decl. Exh. 1 [Am. Compl. ¶¶ 90-92.) Injunctive relief is a 

remedy, and the injunctive relief cause of action incorporates those allegations from the second 

cause of action. Plaintiffs request that Defendants be enjoined from disposing of Muir IPA's 

capital reserves. (Cisz Decl. Exh. 1 [Am. Compl. ¶¶ 138-141.) The second cause of action has 
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not been challenged by Defendants in this motion, except as to Demeo based on the failure to 

mitigate defense as to which the Court has concluded there are triable issues of material fact. 

Plaintiffs cite Heckmann v. Ahmanson (1985) 168 Cal.App.3d 119 in support of their claim for 

injunctive relief founded on their constructive trust and accounting cause of action. In that case, 

the Court granted a preliminary injunction in part to preserve corporate assets from dissipation 

in the face of pending accounting and constructive trust claims, concluding that the availability of 

damage remedies based on other causes of action did not preclude obtaining injunctive relief. 

(Id. at 136-138.)  

Defendants have not demonstrated that as a matter of law, Plaintiffs are foreclosed from 

obtaining injunctive relief in light of their pending constructive trust and accounting cause of 

action. The motion for summary adjudication of the Tenth Cause of Action is denied. 

 11th C/A – Unjust Enrichment 

Defendants previously moved for summary adjudication of the Eleventh Cause of Action in their 

first motion for summary adjudication against Plaintiffs Pammi, Reyes, De Monteiro, Arias and 

Smith, which was denied. (3/3/2021 Order.) They do not renew their motion against those 

Plaintiffs.  

They now move for summary adjudication of the unjust enrichment cause of action against 

Plaintiffs Anderson, De Leon, Humphrey, Livermore, Marwaha, Mbadike-Obiora, Dolores 

Musco, Mark Musco, Roberts, and Tzeng ("Unjust Enrichment Plaintiffs" for convenience) in part 

on the ground the claim is precluded because it is based on matters that are subject to an 

express contract. They assert an additional ground for summary adjudication as they contend 

the Unjust Enrichment Plaintiffs have no evidence that any of the Defendants have been 

unjustly enriched to the detriment or injury of the Unjust Enrichment Plaintiffs and that Plaintiffs 

have no evidence supporting the allegations in their Amended Complaint as to how Defendants 

were allegedly unjustly enriched. These are grounds not addressed in the prior motion, the 

absence of which was the basis for denial of the prior summary adjudication motion. (Cisz Decl. 

Exh. 146 [3/3/2021 Order p. 15, ll. 3-20].)  

The Eleventh Cause of Action is asserted against Muir IPA as well as each of the Individual 

Defendants. (Am. Compl. p. 31.) The claims for unjust enrichment by the Unjust Enrichment 

Plaintiffs are based in part on Muir IPA's repurchase of their shares, where the parties' rights are 

governed by express contractual provisions and where the parties do not dispute the validity of 

those agreements. Claims for unjust enrichment against Muir IPA are precluded to the extent 

they are based on the repurchase governed by those express agreements. (California Medical 

Assn. V. Aetna U.S. Healthcare of California, Inc. (2001) 94 Cal.App.4th 151, 171; Klein v. 

Chevron U.S.A., Inc. (2012) 202 Cal.App.4th 1342, 1390.)  

The Unjust Enrichment Plaintiffs, however, also base the unjust enrichment claim on Muir IPA's 

retention of capital reserves and withholding of distributions from the excess reserves, which is 

not addressed in the common stock shareholder agreements, particularly in the face of Muir 

IPA's business status and imminent wind down and dissolution. The disputed material facts that 

support denial of the motion for summary adjudication of the breach of fiduciary claim also 
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support denial of summary adjudication of the unjust enrichment claim. In addition, Defendants 

have submitted expert testimony to negate that Muir IPA was "unjustly" enriched by retaining the 

reserves and retained earnings, but the expert opinions that the reserves or retained earnings 

were appropriate and not excessive is not admissible as not supported based on the evidence 

presented by Defendants in their motion. (See Pl. Evid. Obj. Nos. 3, 4, 5 [as to the Wald 

testimony only], 14, 15, 16, 17, 41, 43, 46 [Severan testimony].) Therefore, summary 

adjudication as to the unjust enrichment cause of action against Muir IPA is denied. 

All Individual Defendants, except Burness, reaped the benefit of the alleged excess reserves or 

retained earnings being withheld, as did other shareholders who received more than they would 

otherwise have obtained from distributions in 2018 if the funds had been distributed in 2017, 

including based on a vote for Muir IPA to elect to dissolve if made in 2017, as the Unjust 

Enrichment Plaintiffs would have shared in those funds. (PAF No. 44 [additional estimated 

$200,000 per shareholder with repurchased shares available to other shareholders].) For the 

reasons set forth with respect to the first cause of action, there are triable issues of material fact 

as to whether all Individual Defendants other than Burness may have been unjustly enriched as 

a result.  

Defendants have demonstrated, however, that there is no evidence that Burness was unjustly 

enriched by the withholding of the reserves or retained earnings. She was not a shareholder and 

received no distributions, enhanced or otherwise, and she had no role in setting her own 

compensation as to which Muir IPA received advise from an outside consultant. (PRUMF Nos. 

76, 149-152.) The Defendants have demonstrated there is no evidence of Burness receiving 

any unearned compensation, payments, improper personal benefits, or ill-gotten gains from Muir 

IPA assets, and Plaintiffs have not presented any evidence to raise a triable issue of material 

fact in that regard. The motion for summary adjudication of the 11th cause of action for unjust 

enrichment by Defendant Burness is therefore granted. 

Requests for Judicial Notice 

The parties each make unopposed requests for judicial notice of pleadings and orders in the 

Court's file in this action. The Court grants the unopposed requests, subject to the limitations in 

the case law regarding the Court's taking judicial notice of the content of those documents. 

(See, e.g., StorMedia, Inc. v. Superior Court (1999) 20 Cal.4th 449, 457, fn. 9 [limit on judicial 

notice where truth or interpretation of document is disputable]; Sosinsky v. Grant (1992) 6 Cal. 

App. 4th 1548, 1563-156 [contents of orders].) As to the prior declarations filed by some of the 

Plaintiffs that are subject to the Plaintiffs' request, the Court interprets the request for judicial 

notice as a re-submission or incorporation of the prior filed declarations by those parties and 

considers the content of those declarations.  

Evidentiary Objections 

Plaintiffs' Objections to Defendants' Evidence 

Though titled "Objections to Defendants' Evidence" in support of the motion ("Plaintiffs' 

Evidence Objections"), several of the 70 objections are objections to the text of facts listed in the 

DUMF based on lack of compliance with Rule 3.1350(d). (See Pl. Evid. Obj. Nos. 2, 29, 57, 61-
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66, 69.) The Court has addressed those objections above. Those objections do not object to any 

evidence, and the Court overrules Objection Nos. 2, 29, 57, 61-66 and 69 as improper 

evidentiary objections. The Court also overrules Objection Nos. 1 and 70 as improper 

evidentiary objections; they appear to be objections to facts apparently stated in the DUMF with 

no reference or objection to any evidence.   

California Rule of Court 3.1354 sets forth the requirements for filing evidentiary objections in 

connection with a summary judgment or summary adjudication motion or opposition. The 

Court's March 3, 2021 Order on Defendants' first motion for summary adjudication addressed 

those requirements and Plaintiffs' non-compliance with that Rule when Plaintiffs objected to 

facts set forth in the DUMF supported by a string cite to evidence and did not object to the 

specific evidence, identifying and quoting the evidence which Plaintiffs contended was 

inadmissible. (Def. Exh. 146 [3/3/2021 Order, p. 15, l. 23 – p. 16, l. 5]; Cal. R. Ct. 3.1354(b), 

including in particular Rule 3.1354(b)(1)-(3) [requiring party to "[i]dentify the name of the 

document in which the specific material objected to is located," "[s]tate the exhibit, title, page, 

and line number of the material objected to," and "[q]uote or set forth the objectionable 

statement or material"].) The facts set forth in the DUMF are not evidence. (Cal. R. Ct. 

3.1350(d)(3) ["The [separate] statement must state in numerical sequence the undisputed 

material facts in the first column followed by the evidence that establishes those undisputed 

facts in that same column."].)  

In a number of instances in Plaintiffs' Evidence Objections, Plaintiffs cite the "material objected 

to" as apparently a fact quoted from the DUMF, which is improper since the fact is not evidence, 

and the fact is then followed by citations to multiple different sources of evidence without 

quotation of any of that evidence. The objections do not comply with California Rule of Court 

3.1354, and on that ground, the Court overrules Objection Nos. 7, 8, 10, 13, 21, 26, 31, 32, 33 

[multiple declaration exhibits], 37 [multiple deposition passages], 38, 40, 42, 51 [multiple 

deposition passages], 52, 53, 59, as well as Objection Nos. 2, 29, and 57 on this additional 

ground. 

Plaintiffs have quoted the evidence to which they object followed by a single citation to the 

evidence with respect to deposition testimony of Defendants' designated experts, Dr. Wald and 

Dr. Severan. The Court sustains the following objections to the testimony of Dr. Wald and Dr. 

Severan as improper opinion: Obj. Nos. 3, 4, 5 [as to the Wald testimony only], 14, 15, 16, 17, 

41, 43, 46 [Severan testimony]. Defendants have not presented admissible evidence by 

declaration or designated deposition excerpts from the depositions of the experts to support 

their ability to render these expert opinions, including their background and qualifications to 

render an expert opinion on the subjects on which they opined, and the documents and 

information they reviewed on which their opinions are based. (See Evid. Code § 801(b) [expert 

opinion must be based on "matter (including his special knowledge, skill, experience, training, 

and education) perceived by or personally known to the witness or made known to him at or 

before the hearing, whether or not admissible, that is of a type that reasonably may be relied 

upon by an expert in forming an opinion upon the subject to which his testimony relates"; Cal. R. 

Ct. 3.1116(c) ["The relevant portion of any testimony in the deposition must be marked in a 

manner that calls attention to the testimony."]; Cisz Exhs. 142 [designated Wald depo. excerpts] 
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127 [designated Severan depo. excerpts], and 147 [expert disclosure with attorney declaration 

stated on information and belief that Exhibits A and B are the experts respective curricula vitae]; 

Doe v. Good Samaritan Hospital, supra, 23 Cal.App.5th 653, 662 ["If an expert provides an 

opinion in support of a motion for summary judgment, he or she must provide the facts upon 

which the expert's conclusions are based. ' "[A]n expert's opinion rendered without a reasoned 

explanation of why the underlying facts lead to the ultimate conclusion has no evidentiary value 

because an expert opinion is worth no more than the reasons and facts on which it is based. 

[Citations.]" [Citation.]' [Citation, italics omitted.]" '[A]n opinion unsupported by reasons or 

explanations does not establish the absence of a material fact issue for trial, as required for 

summary judgment.' [Citation omitted.]" [quoting Brown v. Ransweiler (2009) 171 Cal.App.4th 

516, 530 and Kelley v. Trunk (1998) 66 Cal.App.4th 519, 524].) Even accepting the CVs 

attached to Defendants' expert witness disclosure as authenticated by the "information and 

belief" declaration of counsel and finding that the documents are what they purport to be, there 

is no evidence from the experts attesting to the accuracy of the information set forth their CVs 

and why they are qualified to render the expert opinions they offer based on their background, 

qualifications, and experience. 

The following objections are overruled: Nos. 9, 11, 12, 13, 18, 19, 20, 22, 23, 24 (admitted only 

for nonhearsay purpose, not truth that progress in fact was being made), 25, 27, 28, 30, 34-36 

(admitted only for nonhearsay purpose as to what information was conveyed to Burness, not for 

the truth matters asserted in Exhibit 7), 39, 40, 44, 45,48, 49, 50, 54, 55, 56, 58, 60, 68. A 

number of the objections are overruled in part because Plaintiffs have objected to the fact stated 

in the DUMF as if the fact stated were the evidence but without addressing proper grounds for 

objection to the exhibits or other supporting evidence cited, or because even if the Court 

interpreted the objection as addressing the supporting evidence, the objection violates California 

Rule of Court 3.1354(b)(1)-(3).  

What constitutes relevant evidence is " 'manifestly broad.' " (People v. Tauber (1996) 49 

Cal.App.4th 518, 525; Evid. Code § 210 [" 'Relevant evidence' means evidence . . . having any 

tendency in reason to prove or disprove any disputed fact that is of consequence to the 

determination of the action."].) Though particular evidence may be weak, that does not mean the 

evidence lacks any probative value so as to make the evidence irrelevant and inadmissible 

under Evidence Code § 350.  

Members of the Board may testify, as percipient witnesses based on their roles in managing 

Muir IPA and responsibilities for effectuating the wind down of Muir IPA, about the tasks they 

considered needed to be performed to effectuate the wind down, the expenses and liabilities of 

Muir IPA that they were assessed in preparing to wind down Muir IPA, and other information 

they were considering in winding down Muir IPA. The Court admits the evidence not as expert 

opinion of what Muir IPA should have been considering or should have been doing to wind down 

Muir IPA, but rather evidence of what the members of Muir IPA responsible for its wind-down 

were considering and doing as part of the wind down.  

 Defendants' Objections to Plaintiffs' Evidence 

Obj. Nos. 1-4, 8-12 – Overruled. 
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Obj. No. 5 – Sustained.  

Obj. Nos. 6 and 7 – Sustained as to first sentence of each quoted statement from Anderson 

and De Leon Declarations, respectively. 

Authenticity Obj. Nos. 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 25-27, 29, 32, 33, 36-43, 45-80 – 

Overruled. (Evid. Code §§ 1400, 1410; Hooked Media Group v. Apple, Inc. (2020) 55 

Cal.App.5th 323, 337-338, rev. den. by Hooked Media Group v. Apple Inc. (Dec. 30, 2020) 2020 

Cal. LEXIS 8983 [documents submitted with declaration by counsel consisting mostly of "e-mails 

bearing clear indicia that they are what Apple claims they are" that were produced in discovery 

were properly admitted, finding documents were authenticated "both by the attorney's statement 

that they had been produced in discovery and by their form, which indicates authenticity," stating 

"As with any other fact, the authenticity of a document can be established by circumstantial 

evidence."]) Serri v. Santa Clara University, supra, 226 Cal.App.4th 830 is distinguishable, in 

that the documents the Court found to be not properly authenticated were handwritten notes 

produced in discovery which were unsigned, bore no other indication of the author, and bore no 

other information that indicated the notes were what the party offering them claimed them to be. 

(Id. at 855.) In that context, the declaration by the attorney who received them in discovery was 

insufficient. In addition, Defendants' DRAF does not dispute a number of the facts supported by 

the evidence subject to those authenticity objections. (Evid. Code § 1414 ["A writing may be 

authenticated by evidence that: ¶ (a) The party against whom it is offered has at any time 

admitted its authenticity; or ¶ (b) The writing has been acted upon as authentic by the party 

against whom it is offered."].) (DRAF Nos. 4, 8, 9, 10, 11, 12, 13, 14, 15, 20, 21, 22, 25, 27, 37, 

42, 44, 53, 55, 57, 60, 61, 62 [dispute regarding term "schemed" in characterizing Craigie Exh. 

XX because of lack of evidence of response, but not that the email was sent or the copy 

attached authentic], 63, 64 [disputed as to Plaintiffs' characterization of email but not that the 

email was sent or that the copy attached is authentic], 65 [fact disputed, but other portions of 

exhibit quoted in DRAF], 66, 67, 68, 69, 70, 71 [dispute over characterization of email but not 

that email was sent or is a true copy], 72, 73, 74, 75 [disputed on grounds other than 

genuineness of letter or that it was sent], 76 [disputed on grounds other than genuineness of 

letter or that it was sent], 77, 78, 79 [disputed as to substantive import, not genuineness of 

document], 81, 84, 86, 87, 89, 90 [disputed as to Plaintiffs' characterization, not genuineness of 

document], 92, 93, 94 [disputed as to Plaintiffs' characterization, not genuineness of document] 

Obj. No. 16 – Overruled as to authenticity and hearsay. (Evid. Code § 1220 [admission of party 

opponent].)  

Obj. No. 17 – Overruled as to authenticity; admitted only for non-hearsay purpose [evidence of 

views of other shareholders regarding Muir IPA's and Board's conduct in the fall of 2017, 

concerns as to the clarity or accuracy of information being conveyed to shareholders during the 

relevant time frame in the fall of 2017].  

Obj. No. 18 – Sustained in part only as to the quoted statement (hearsay and improper expert 

opinion) but overruled as to authenticity as stated above.  

Obj. No. 19 – Sustained in part only as to the quoted statement (hearsay). 
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Obj. No. 21 – Overruled as to authenticity; sustained in part as hearsay to the extent offered 

for the truth that Tzeng did not receive the package, but admitted for non-hearsay purpose as to 

fact of Tzeng's contact with Muir IPA after IPA's December 19, 2017 letter and information he 

conveyed to Muir IPA that he asserted he had not received the package. 

Obj. No. 23 – Sustained on grounds of hearsay to the extent offered for the truth of facts 

asserted that most shareholders he has talked to agree with him that Muir IPA should have 

been run as a pass-through entity, but admitted for the non-hearsay purpose of the testimony 

being Rhodes' personal opinion that Muir IPA should have remained a pass-through entity. 

Overruled as to statements by Rhodes as to what Muir IPA did regarding distribution of all 

earnings when he was President, but sustained to the extent offered as opinion that Muir IPA 

should have been run as a pass-through entity as impermissible lay opinion and barred as 

expert opinion for Plaintiffs' failure to designate Rhodes as an expert. (DUMF no. 32; Evid. Code 

§§ 801-803; Perry v. v. Bakewell Hawthorne, LLC (2017) 2 Cal.5th 536, 543.)  

Obj. No. 24 – Sustained on all grounds. 

Obj. No. 25 - Sustained on grounds other than authenticity. 

Obj. No. 26 – Overruled on authenticity grounds (see above analysis) and as hearsay 

(admissions of party opponents). (Evid. Code § 1220.)  

Obj. No. 27 – Overruled on authenticity grounds (see above analysis) and as hearsay 

(admission of party opponent). (Evid. Code § 1220.) Sustained in part to the extent offered as 

expert opinion as to when distributions of reserves should have been made by Muir IPA but 

admitted as evidence of the personal opinion or understanding of Slaggert. 

Obj. No. 28 – Overruled to the extent the testimony reflects Humphrey's understanding of 

BASS policies or practices as he was an employee of BASS. 

Obj. No. 29 – Overruled as to authenticity and hearsay based on admission of party opponent 

and adoptive admission. (Evid. Code § 1220.) 

Obj. No. 30 – Sustained on all grounds. 

Obj. No. 31 – Overruled. The information is admitted not as expert testimony as to the value of 

the stock but as the owner of the stock's estimation of its value. (Evid. Code 813(a)(2) [value of 

property or property interest may be shown by the opinion of the owner].) 

Obj. No. 33 – Sustained in part; admitted for nonhearsay purpose of evidence of information 

being exchanged among interested persons affiliated with Muir IPA in the fall of 2017 and their 

personal opinions.  

Obj. No. 34 – Overruled.  

Obj. No. 35 – Sustained, though the Court notes the fact is not disputed.  

Obj. No. 43 – Overruled as to authenticity and hearsay as admission of party opponent. (Evid. 

Code § 1220.) The information is admitted not as expert testimony as to the value of the stock 

but as Muir IPA's estimate of the value. (Evid. Code 813(a)(3) [value of property may be shown 

by opinion of "[a]n officer, regular employee, or partner designated by a corporation, partnership, 
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or unincorporated association that is the owner of the property or property interest being valued, 

if the designee is knowledgeable as to the value of the property or property interest."].) 

Obj. No. 44 – Overruled, based on analysis above, and based on DUMF No. 28 and evidence 

cited therein.  

Obj. No. 54 – Overruled as to authenticity (see above); otherwise sustained. 

Obj. No. 56, 57 – Overruled as to authenticity (see above); sustained only with respect to the 

quoted sentences regarding "Claudel and Patricia." 

Obj. No. 71 – Overruled as to authenticity (see above) and as hearsay (admission of party 

opponent). (Evid. Code § 1220.) 

Obj. No. 75 - Overruled as to authenticity (see above), sustained if offered for hearsay purpose 

of the truth of the quoted statement but admitted for nonhearsay purpose of Tzeng having 

requested the Board reconsider allowing him to credential with Hill and the repurchase of his 

share and the grounds he informed the Board for such reconsideration.  

Obj. No. 76 – Overruled as to authenticity (see above), and on all other grounds. (Evid. Code § 

1220 [admission of party opponent]; Evid. Code § 1152(a) [not an offer of compromise].) 

Obj. Nos. 77, 78 – Overruled on all grounds. 

 

  

 5.  TIME:  9:00   CASE#: MSC20-00704 
CASE NAME: DRUMMOND VS. NEUFELD 
HEARING ON MOTION TO STRIKE PORTIONS OF THE 2nd Amended CROSS-COMPLAINT 
FILED BY MICHELLE NOBUKO ITO, et al. 
* TENTATIVE RULING: * 
 
Continued to August 25, 2022.  

  

 6.  TIME:  9:00   CASE#: MSC20-00704 
CASE NAME: DRUMMOND VS. NEUFELD 
HEARING ON DEMURRER TO 2nd Amended CROSS-COMPLAINT of NEUFELD 
FILED BY MICHELLE NOBUKO ITO, et al. 
* TENTATIVE RULING: * 
 
Continued to August 25, 2022. 
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 7.  TIME:  9:00   CASE#: MSC20-02063 
CASE NAME: TANDY VS. FORD MOTOR CO. 
HEARING ON MOTION FOR JUDGMENT ON THE PLEADINGS 
FILED BY FORD MOTOR COMPANY, et al. 
* TENTATIVE RULING: * 
 
 
On the Court's own motion, the hearing is continued to March 24, 2022 at 9:00 a.m. 
 

  

 8.  TIME:  9:00   CASE#: MSC20-02374 
CASE NAME:  MANN VS. LUEKER 
HEARING ON DEMURRER TO 3rd Amended COMPLAINT 
FILED BY MICHAEL LUECKER 
* TENTATIVE RULING: * 
 
On the Court's own motion, the hearing is continued to March 17, 2022 at 9:00 a.m. 

 

  

 9.  TIME:  9:00   CASE#: MSC20-02374 
CASE NAME: MANN VS. LUEKER 
HEARING ON DEMURRER TO 3rd Amended COMPLAINT 
FILED BY TWO WORLDS PLEASANT HILL GREGORY LN., et al. 
* TENTATIVE RULING: * 
 
On the Court's own motion, the hearing is continued to March 17, 2022 at 9:00 a.m. 

 

  

10.  TIME:  9:00   CASE#: MSC21-00118 
CASE NAME: TINGLEY VS. TANKERSLEY 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT 
FILED BY JAY TANKERSLEY 
* TENTATIVE RULING: * 
 
Vacated. Plaintiff instructed to resubmit their 3rd Amended Complaint.  It was rejected due to an 
error in the clerk’s office. 
 

  

11.  TIME:  9:00   CASE#: MSC21-01128 
CASE NAME: MOSS VS. KIMBALL 
HEARING ON MOTION TO STRIKE PORTIONS OF PLAINTIFF'S COMPLAINT 
FILED BY CAMILLE VERA et al. 
* TENTATIVE RULING: * 
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 Defendants Camille Kimball and Laura Kimball’s motion to strike is granted in part and 
denied in part.  The motion is granted, without leave to amend, as to striking the prayer for 
punitive/exemplary damages against Laura Kimball.  The motion is otherwise denied. 
 
Background 
 Plaintiffs allege Defendant Camille Kimball decided to intoxicate herself with heroin and 
alcohol for several hours.  She then drove in the wrong direction on I-680 northbound. At 3:47 
a.m., her vehicle came in contact with the vehicle driven by Nettie Darlene Perkett.  Taurean 
Dorotae Lee was a passenger in Perkett’s vehicle. Perkett and Lee died of the injuries resulting 
from the collision.    
 
Motion 
 Pursuant to Code of Civil Procedure §§ 435 and 436, Defendants Camille Vera Anne 
Kimball and Laura Kimball move to strike from the complaint all references to Defendant Kimball 
driving under the influence of heroin, narcotics, and/or drugs; references to Defendant’s alleged 
“prior criminal history; Defendants’ alleged prior DUI charge and probation, and the prayer for 
punitive damages.  Specifically, Defendant request the Court to strike the following: 
 

1. Plaintiffs’ prayer and request for punitive and/or exemplary damages against Laura 
Kimball. 

2. Plaintiffs’ prayer and request for punitive and/or exemplary damages against Camille 
Kimball. 

3. Selected allegations: 
a. Page 3, ¶ 11: “Defendants acted willfully, wantonly….operating vehicle in the wrong 

direction under the combined effects of heroin, drugs, narcotics…” 
b. Page 4, ¶ 13, Line 3: “At all said times…Camille …Kimball… operated a motor 

vehicle… under the influence of heroin and drugs…” 
c. Page 4, ¶ 14, Lines 5-6: “…Kimball decided to intoxicate herself….” 
d. Page 4, ¶ 15, Lines 10-13: “Kimball deliberately chose to consume a heavy amount 

of… heroin…cause death or injury to member of the public….” 
e. Page 4, ¶ 16, Lines 20-27:  At all times mention…Kimball… was also on 

probation….” 
f. Page 4, ¶ 16, Lines 27-28:  “Plaintiffs also allege…there are still other prior 

offenses….” 
g. Page 5, ¶ 11, Lines 14-19:  “The conduct Defendant was therefore despicable, willful, 

wanton… warrant the imposition of punitive and exemplary damages….” 
h. Page 6, Lines 1-3: “Wherefore plaintiff pray judgment…for punitive damages….” 

  
            Defendants move to strike the allegations on the ground they are blatantly false. Here, 
the allegations of Camille Kimball’s use of heroin, narcotics and drugs and having a criminal 
history, including specifically a prior record of DUI, for which she was on probation at the time of 
the incident, are blatantly false.  Defendants argue there is no good faith basis for these 
allegations.  There is no indication in any records available to justify allegations regarding use of 
narcotics, drugs and/or heroin, prior criminal history, or DUI.  Plaintiff argues that even if past 
criminal history were true, it is irrelevant. 
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 Defendants move to strike the prayer for and all references to punitive damages and/or 
exemplary damages on the ground the prayer is based on irrelevant, false or improper 
allegations.  Defendants argue there are no facts alleged or can be alleged to allow a finding of 
punitive damages against Laura Kimball. As to Camille Kimball, Defendants argue there are no 
allegations that she became intoxicated knowing that she would be driving.   
 
 Defendants also move on to strike the punitive damages allegations on ground the 
alleged behavior does not rise to the level of “malice, fraud or oppression” required under Civil 
Code § 3294.  To support punitive damages, the complaint must allege the ultimate facts of the 
defendant’s oppression, fraud or malice. (Cyrus v. Haveson (1976) 65 Cal.App.3d 306, 316.)  
Punitive damages are awardable only where there is clear and convincing evidence of “malice.” 
“‘Malice’ means conduct which is intended by the defendant to cause injury to the plaintiff or 
despicable conduct which is carried on by the defendant with a willful and conscious disregard 
of the rights or safety of others.” (Civ. Code, § 3294.)  “Animus malus or evil motive, then, is the 
central element of the malice which justifies an exemplary award.”  (G. D. Searle & Co. v. 
Superior Court (1975) 49 Cal.App.3d 22, 30.) Nonintentional torts may also form the basis for 
punitive damages when the conduct constitutes conscious disregard of the rights or safety of 
others.(Peterson v. Superior Court (1982) 31 Cal.3d 147, 158.) “Nonintentional conduct comes 
within the definition of malicious acts punishable by the assessment of punitive damages when 
a party intentionally performs an act from which he knows, or should know, it is highly probable 
that harm will result.” (Ibid.) 
 
  Here, as to Laura Kimball, Defendants argue that Plaintiffs only make conclusory 
allegations of malice.  Plaintiffs do not allege any conduct amounting to malice.  There are no 
allegations that Laura Kimball acted with intent to harm or factual allegations to support an 
inference that Laura Kimball acted with conscious disregard of the rights and safety of others.  
There are no allegations that Laura Kimball knew Camille Kimball was unfit to drive, or that she 
knew Camille was going to drive after consumption of alcohol, or knew of Camille having a 
history of driving while intoxicated. Defendants argue that at most her conduct amounted to 
negligence. 
 
 As to Camille Kimball, Defendants argue the entirety of Plaintiff’s allegations of malicious 
conduct is that she drove while under the influence.  Defendants argue that a mere act of driving 
under the influence without more is insufficient.  (See Taylor v. Superior Court of Los Angeles 
County (1979) 24 Cal.3d 890.)  Defendants argue that Plaintiffs have failed to allege the 
requisite state of mind to support an inference of malice.  Defendants argue there are no 
allegations that Camille Kimball consumed alcohol knowing that she would have to drive shortly 
thereafter. According to the police report, Camille consumed alcoholic between 6:00 p.m. and 
9:00 p.m. and drove 6 hours later after getting some sleep.  She stated to the officer that she 
believed she was okay to drive.  Defendants argue this negates any conscious appreciation of 
the high risk of harm to others.  The only other allegation Plaintiff relies on to support an 
inference of malice is false—that Defendant had been convicted of driving under the influence 
prior to the subject incident. 
 
 
Procedural Objections by Plaintiffs 
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 Plaintiffs oppose the motion as untimely and impermissible “second bite at the apple”   
This is Defendants’ second motion to strike.  The first one, filed with the Answer on August 31, 
2021, was denied.  The Answer has been on file for approximately six months.  The motion to 
strike must be filed within the time allowed to respond to a pleading. (Code of Civ. Proc., § 435; 
City and County of San Francisco v. Strahlendorf (1992) 7 Cal.App.4th 1911, 1913.)   
 
 Plaintiffs are correct in that Defendants previously filed a motion strike, along with their 
Answer.  However, the motion was denied on procedural grounds.  The notice of motion failed 
to comply with CRC, Rule 3.1322.  After no contest of the tentative ruling, Court denied the 
motion without prejudice.  No timeframe was given for filing a new motion.  Defendant filed this 
present motion on January 11, 2022.  As the Court did not reach the merits of the first motion to 
strike, technically this is not a second bite of the apple. 
 
 
Opposition to the Merits 
 
 Plaintiffs argue that a motion to strike should be granted cautiously and sparingly (PHII, 
Inc. v. Superior Court (1995) 33 Cal.App.4th 1680, 1683.)  The policy of the law is that the 
allegations of the complaint “must be liberally construed with a view to substantial justice 
between the parties.”  Plaintiffs do not have to prove their case in the complaint.  “In determining 
whether a complaint states facts sufficient to sustain punitive damages, the challenged 
allegations must be read in context with the other facts alleged in the complaint.”  (Monge v. 
Superior Court (1986) 176 Cal.App.3d 503, 510.)  Plaintiffs argue they need only alleged that 
the intoxicated driver made injury probable, not merely possible. “[D]riving a vehicle while 
intoxicated may in appropriate circumstances evidence a conscious disregard of probable injury 
to others and be sufficient to warrant an award of punitive damages.”  (Dawes v. Superior 
Court (1980) 111 Cal.App.3d 82, 88.)  
 
 Plaintiff also argues that a motion to strike may not rely on extraneous matter.  A motion 
to strike is used to address defects that appear on the face of pleading or from judicially notice 
matter, which are not subject to demurrer.  (Pierson v. Sharp Mem'l Hosp. (1989) 216 
Cal.App.3d 340, 342.)  Defendants have argued the allegations are insufficient to support 
punitive damages based solely upon factual representations made by counsel. Defendants 
ignore the facts pleaded in the complaint. 
 
 Here, Plaintiffs’ complaint states without ambiguity that Defendant knew her conduct 
would make injury probable.  Plaintiffs allege: Defendant deliberately consumed heavy amounts 
of alcohol and drugs; Defendant chose to operate her vehicle while heavily intoxicated, and 
upon information and belief, while having a past history of a DUI charge; that she knew she was 
creating a substantial risk of harm, that despite this knowledge, she drove at a high rate of 
speed; she drove the wrong way on freeway, while violating her probation from her prior DUI.  
Plaintiffs claim that Defendant had prior drunk driving and drug use incidents, as well as her 
friend begging her not to drive. Plaintiffs argue Camille’s decision to drive showed a conscious 
disregard for the rights and safety of others, constituting despicable conduct.  
 
 Next, Plaintiffs argue there are sufficient facts allege to support punitive damages 
against Laura Kimball for negligent entrustment. Plaintiffs argue that from the facts alleged, a 
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jury could infer that Laura Kimball negligently entrusted her daughter when presenting her 
insurance information to the rental company. Both parties are on the same insurance policy.  
Plaintiffs allege on information and belief, that Camille had a long standing history of alcohol 
abuse, heroin criminal charges, and was on probation for a criminal DUI charge.  Plaintiffs argue 
Laura Kimball knew of her daughter’s involvement with drugs and alcohol, her criminal record, 
and she aided in allowing her daughter to rent a car.  Plaintiffs argue this exemplifies a 
conscious disregard for the safety of other drivers. 
 
 
Ruling  
 
 As to striking all references to Camille Kimball driving under the influence of heroin, 
narcotics, and/or drugs, references to Defendant’s alleged “prior criminal history, Defendant 
Camille Kimball’s alleged prior DUI charge and probation, the motion to strike is denied.  
“In passing on the correctness of a ruling on a motion to strike, judges read allegations of a 
pleading subject to a motion to strike as a whole, all parts in their context, and assume their 
truth.”  (Clauson v. Superior Court (1998) 67 Cal.App.4th 1253, 1255.)   
 
 Defendants provided only counsel’s statement that the judge, who presided over the 
criminal matter, found that Camille Kimball had no prior criminal history and never been charge 
with or convicted of DUI.  Defendants provided nothing the Court could take judicial notice of 
that showed these allegations to be false. That portion of the criminal record was not submitted 
for judicial notice. As to the allegations of drug and narcotics use, Defendants only argued that 
these allegations are false, with no supporting evidence that the Court may take judicial notice. 
 
 As to the prayer for punitive damages against Laura Kimball, the motion to strike is 
granted. In order to survive a motion to strike an allegation of punitive damages, the ultimate 
facts showing an entitlement to such relief must be pled by a plaintiff. (Grieves v. Superior 
Court (1984) 157 Cal. App. 3d 159, 166.) Where nonintentional torts involve conduct performed 
without intent to harm, punitive damages may be assessed ‘when the conduct constitutes 
conscious disregard of the rights or safety of others.’” (Bell v. Sharp Cabrillo Hosp. (1989) 212 
Cal.App.3d 1034, 1043-1044.)  However, to justify an award of punitive damages on this basis, 
“the plaintiff must establish that the defendant was aware of the probable dangerous 
consequences of his conduct, and that he willfully and deliberately failed to avoid those 
consequences.” (Bell v. Sharp Cabrillo Hosp. (1989) 212 Cal.App.3d 1034, 1043-1044, internal 
quotation marks omitted.)  Plaintiffs have not alleged facts that demonstrate Laura Kimball 
committed a “despicable” act in conscious disregard of the rights and safety of others.  The 
complaint is devoid of any such allegations.  In the Opposition, Plaintiffs argued that Camille and 
Laura were on the same insurance policy.  The insurance policy allowed Camille to rent the car. 
This is insufficient to justify the prayer for punitive damages against Laura Kimball. 
 
 As to the prayer for punitive damages against Camille Kimball, the motion to strike is 
denied.  A party must plead facts from which it can be reasonably inferred the defendant acted 
with malice, oppression, or fraud. Here, Plaintiffs attempt to allege conduct constituting malice.  
“Malice” means conduct which is intended by the defendant to cause injury to the plaintiff or 
despicable conduct which is carried on by the defendant with a willful and conscious disregard 
of the rights or safety of others. (Civil Code § 3294(c)(1).) 
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 The leading case on punitive damages involving an intoxicated driver is Taylor v. 
Superior Court of Los Angeles County (1979) 24 Cal.3d 890.  In Taylor, our Supreme Court 
stated, “We concur with the Searle observation that a conscious disregard of the safety of others 
may constitute malice within the meaning of section 3294 of the Civil Code. In order to justify an 
award of punitive damages on this basis, the plaintiff must establish that the defendant was 
aware of the probable dangerous consequences of his conduct, and that he wilfully and 
deliberately failed to avoid those consequences.” (Ibid, at pages 895-896.)  
 
 The Cal. Supreme Court in Taylor concluded, “One who wilfully consumes alcoholic 
beverages to the point of intoxication, knowing that he thereafter must operate a motor vehicle, 
thereby combining sharply impaired physical and mental faculties with a vehicle capable of great 
force and speed, reasonably may be held to exhibit a conscious disregard of the safety of 
others. The effect may be lethal whether or not the driver had a prior history of drunk driving 
incidents.”  (Taylor v. Superior Court of Los Angeles County (1979) 24 Cal.3d 890, 897.)    
    
 Taylor fell short, however, of holding that punitive damages are always appropriate in 
cases involving driving while intoxicated. The Court noted, "we have concluded that the act of 
operating a motor vehicle while intoxicated may constitute an act of 'malice' under §3294 if 
performed under circumstances which disclose a conscious disregard of the probable 
dangerous consequences." (Id. at 892.) 
 
  In 1980, the Legislature amended section 3294 by adding the definition of malice 
stated in Taylor, supra, 24 Cal.3d 890. However, that definition was amended again in 1987.  
The statute does not define “despicable conduct,” but courts have given definition to the term.  
Our Supreme Court stated,  
 

The terms “despicable” and “wilful” were added by amendment in 1987 to Civil 
Code § 3294.  However, the statute's reference to "despicable" conduct seems to 
represent a new substantive limitation on punitive damage awards. Used in its 
ordinary sense, the adjective "despicable" is a powerful term that refers to 
circumstances that are "base," "vile," or "contemptible." (4 Oxford English Dict. 
(2d ed. 1989) p. 529.) As amended to include this word, the statute plainly 
indicates that absent an intent to injure the plaintiff, "malice" requires more than a 
"willful and conscious" disregard of the plaintiffs' interests. The additional 
component of "despicable conduct" must be found. 
 

(College Hospital Inc. v. Superior Court (1994) 8 Cal.4th 704, 725.)    
 
 Here, Plaintiffs allege Camille Kimball drank alcohol heavily before driving the wrong way 
on the freeway. An inference can be made that Camille Kimball was aware of the probable 
dangerous consequences of driving the wrong way on the freeway and she deliberately failed to 
avoid those consequences—a head-on collision.   A jury could find this amounts to willful and 
despicable conduct justifying the imposition of punitive damages. 
    
Defendants’ Request for Judicial Notice  
 Defendants request the Court to take judicial notice of the following: 
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1. Exhibit A—Complaint filed by Plaintiffs on June 3, 2021, MSC21-01128. 
2. Exhibit B—Collision report prepared by California Highway Patrol Officer Vitaliy Matsuka 

  
       The Court takes judicial notice of the Complaint, but not the truth of matters asserted 
therein.  As to Exhibit B, the police report, the Court takes judicial notice of the existence of the 
public record, but cannot take judicial notice of the truth or accuracy of an entry in a police 
report, because such a report is reasonably subject to dispute. (See People v. Medina, supra, 
51 Cal. 3d 870, 890; People v. Jones (1997) 15 Cal.4th 119, 171, fn. 17.) 

 

  

12.  TIME:  9:00   CASE#: MSC21-02074 
CASE NAME: KAUSHIK BANERJEE VS. SEECUBIC 
HEARING ON MOTION TO AMEND COMPLAINT 
FILED BY KAUSHIK BANERJEE 
* TENTATIVE RULING: * 
 
 Plaintiff Kaushik Banerjee’s motion to file a First Amended Complaint is granted.  
Plaintiff shall file and serve the amended complaint on or before March 30, 2022.   
 
Background 
   Plaintiff Kaushik Banerjee was employed by Stream TV as its Vice President of 
Engineering between October 2018 and July 21, 2020.   By 2019, Stream TV was in financial 
distress.  Stream TV entered into an Omnibus Agreement whereby the secured creditors, SLS 
and Hawk, would accept delivery of Stream TV’s assets in satisfaction of its debts. The assets 
would be transferred NewCo, which later identified as SeeCubic, Inc.   
 While Stream TV and SeeCubic were arguing over the right to Stream TV’s assets, 
Plaintiff was tasked by Stream TV board member, Shad Stastney (current Executive Chairman 
of SeeCubic’s board of directors) to safeguard and maintain control over the six servers. 
Stastney hired Plaintiff as an Independent Contractor. Plaintiff alleges Defendant SeeCubic, Inc. 
via Stastney made false promises of employment with SeeCubic. Plaintiff alleges Stastney 
never intended to fulfill its promises of lucrative employment contract with SeeCubic, Inc.   
 
 
Motion 
 
 Pursuant to Code of Civil Procedure § 473(a)(1), Plaintiff brings this motion to file a First 
Amended Complaint to name two additional defendants.  Plaintiff seeks to amend his complaint 
to add Shad Stastney and Krysztof Kabacinski as defendants.  Shad Stastney is the executive 
chairman serving on the board of directors for Defendant SeeCubic, Inc.  Krysztof Kabacinski is 
chief executive officer to Defendant SeeCubic, In.  Plaintiff alleges the Stastney and Kabacinski 
directly and substantially participated in the fraud and misrepresentations.  Plaintiff alleges these 
individuals committed intentional tortious acts that served to benefit themselves. 
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 Plaintiff argues that many of his claims against SeeCubic arise from the concerted 
actions of all of them, making them jointly and severally liable to Plaintiff.  Plaintiff argues that 
discovery has not commenced, and Defendants will not be prejudiced.   
 
 Plaintiff’s counsel filed a declaration stating that after the complaint was filed, the parties 
participated in early mediation, but were not able to reach a settlement.  During preparation for 
the mediation and participating in the mediation, Plaintiff became more fully aware of 
SeeCubic’s financial condition.  Plaintiff is concerned that SeeCubic may become insolvent and 
unable to pay a judgment.  Plaintiff seeks to add the two executives whose actions are alleged 
throughout the complaint.   
 
 Defendants SeeCubic, Inc. opposes the motion for leave to amend arguing it would be 
futile because the Court lacks jurisdiction over Shad Stastney and Krysztof Kabacinski and 
Plaintiff’s proposed amendments fail to adequately state a cause of action against these 
individuals. 
 
 
Analysis 
 
 Motions for leave to amend the pleadings are directed to the sound discretion of the 
court.  “The court may…in its discretion, after notice to the adverse party, allow, upon any terms 
as may be just, an amendment to any pleading…” (CCP § 473.)   At any time before or after 
commencement of trial, the court may allow an amendment to a pleading in furtherance of 
justice. (Code Civ. Proc., § 576; Higgins v. Del Faro (1981) 123 Cal.App.3d 558, 564.)  “There is 
a policy of great liberality in permitting amendments to the pleadings at any stage of the 
proceeding.” (Berman v. Bromberg (1997) 56 Cal.App.4th 936, 945.)  The policy favoring 
amendment is so strong that denial of leave to amend can rarely be justified. (Price v. Mason-
McDuffie Co. (1942) 50 Cal.App.2d 320, 325-326.)   
 
 “Although courts are bound to apply a policy of great liberality in permitting amendments 
to the complaint at any stage of the proceedings, up to and including trial [citations], this policy 
should be applied only ‘where no prejudice is shown to the adverse party . . . .’ [Citation.] A 
different result is indicated ‘where inexcusable delay and probable prejudice to the opposing 
party’ is shown.” (Magpali v. Farmers Group (1996) 48 Cal.App.4th 471, 487.)   
 
 Here, Plaintiff asserts the motion for leave to amend is timely made and Defendants 
have not demonstrated any prejudice, therefore, the motion should be granted. Plaintiff argues 
that Defendant’s opposition raise issues most appropriately brought by a demurrer.    
 Defendant has not demonstrated Plaintiff unreasonably delayed in bringing this motion.  
Nor has Defendant demonstrated prejudiced by the amendments.  According to Plaintiff, 
discovery has not commenced.   
 
 
California Jurisdiction over Stastney and Kabacinski 
 
 First, Defendant argues Plaintiff’s proposed amendments failed to establish personal 
jurisdiction over Shad Stastney and Krysztof Kabacinski.  Plaintiff’s proposed amendment states 
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that Stastney is a resident of New Jersey and Kabacinski is a resident of the United Kingdom.  
The proposed amended complaint is devoid of any allegations showing that these individuals 
had substantial, continuous, or systematic contacts with California.  The complaint makes 
repeated references to WhatsApp and text communications between Plaintiff and Stastney or 
Kabacinski while Plaintiff is in California.  There are no allegations that Stastney or Kabacinski 
ever came to California or communicated with Plaintiff outside their capacity as agents of 
SeeCubic, Inc.   
 
 In response, Plaintiff argues he has alleged sufficient allegations to demonstrate these 
individuals are subject to the Court’s specific jurisdiction.  California has the broadest kind of 
“long arm” statute.  “A court of this state may exercise jurisdiction on any basis not inconsistent 
with the Constitution of this state or of the United States.” (Code Civ. Proc., § 410.10.)   The only 
limitations are constitutional in nature.  California courts can assert jurisdiction over non-
residents to the outer limits of constitutional due process.  (Sanders v. CEG Corp. (1979) 95 
Cal.App.3d 779, 783.) 
 
 “[D]ue process requires only that in order to subject a defendant to a judgment in 
personam, if he be not present within the territory of the forum, he have certain minimum 
contacts with it such that the maintenance of the suit does not offend ‘traditional notions of fair 
play and substantial justice.’”  (Int'l Shoe Co. v. Wash. (1945) 326 U.S. 310, 316.)   Personal 
jurisdiction depends on the facts of each case.  “In ascertaining the existence of specific 
jurisdiction, courts must analyze the ‘relationship among the defendant, the forum, and the 
litigation.’ [Citation.]”  (Bristol-Myers Squibb Co. v. Superior Court (2016) 1 Cal.5th 783, 799.) 
 
             The question of whether a court may exercise specific jurisdiction over a nonresident 
defendant involves examining (1) whether the defendant has “‘purposefully directed’” its 
activities at the forum state [citation]; (2) whether the plaintiff's claims arise out of or are related 
to these forum-directed activities [citation]; and (3) whether the exercise of jurisdiction is 
reasonable and does not offend ‘traditional notions of fair play and substantial justice.’[Citation.]” 
(Bristol-Myers Squibb Co. v. Superior Court (2016) 1 Cal.5th 783, 799.) 
 
 Here, Plaintiff argues the proposed amended complaint alleges Plaintiff performed work 
in Contra Costa County for Stastney, Kabacinski, and SeeCubic, Inc.  From mid-2019 to August 
2021, Plaintiff performed work on their behalf and at their direction in California, including 
accessing servers in Fremont, CA.  Plaintiff alleges that Stastney and Kabacinski frequently 
contacted Plaintiff about their plans for him and the data servers in California by email and 
WhatsApp.  They required Plaintiff to work and attend meetings from California.  They made 
false promises to Plaintiff while he worked for them from his California residence.  Plaintiff 
alleges his claims arises out of or are related to these forum-directed activities. 
 
 Plaintiff has alleged facts tending to show the Court may exercise jurisdiction over these 
defendants Plaintiff proposes to add to the complaint.  At this stage, Defendant has not 
demonstrated that, as a matter of law, the Court has no jurisdiction over Stastney and 
Kabacinski or that Plaintiff cannot allege facts that support the Court’s exercise of jurisdiction 
over these defendants. 
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Plaintiff’s Causes of Action against Stastney and Kabacinski 
 
 A motion to amend ordinarily does not “consider the validity of the proposed amended 
pleading in deciding whether to grant leave to amend.”  (Weil and Brown, CAL. PRAC. GUIDE: 
Civil Procedure Before Trial, § 6:689.)   While the court may deny the motion for leave to amend 
where proposed amendment fails to state facts sufficient to constitute a cause of action or 
defense, “That rule would find its most appropriate application, however, in cases in which the 
insufficiency of the proposed amendment is established by controlling precedent and where the 
insufficiency could not be cured by further appropriate amendment.”  (Cal. Casualty Gen. Ins. 
Co. v. Superior Court (1985) 173 Cal.App.3d 274, 280-281.) 
  
 Defendant argues Plaintiff’s proposed amended complaint does not validly state a 
justiciable cause of action against the proposed defendants. ‘[A]mendment should be denied if it 
appears the pleader has only a moral claim or disappointed expectation, and cannot validly 
state a justiciable cause of action.” (Hills Transp. Co. v. Southwest Forest Industries, Inc. (1968) 
266 Cal.App.2d 702, 709.)   
 
 First, Defendant argues that alleged fraudulent misrepresentations amount to nothing 
more than “aspirational words of encouragement.”  Defendant argues that Plaintiff cannot allege 
fraud or misrepresentation based on the statements of Stastney and Kabacinski because their 
statements were nothing more than well intentioned sentiments for the success of the startup. 
Thus, Defendant argues Plaintiff fails to allege the elements of fraud.   
 
 Secondly, Defendant argues Plaintiff has not alleged whether Stastney or Kabacinski 
had authority to make employment promises to Plaintiff beyond what was deduced to writing.   
 
 As to adding Stastney and Kabacinski to the Third Cause of Action for Negligent 
Misrepresentation, Defendant argues that the agent cannot be held personally liable for the 
economic losses. The statements of Stastney and Kabacinski were made in the ordinary course 
of their duties as CEO and board chairman.  “Liability imposed upon agents for active 
participation in tortious acts of the principal have been mostly restricted to cases involving 
physical injury, not pecuniary harm, to third persons.”  (United States Liability Ins. Co. v. 
Haidinger-Hayes, Inc. (1970) 1 Cal.3d 586, 595.) 
 
 Finally, Defendant argues that Plaintiff cannot state a cause of action against Stastney 
and Kabacinski in the Seventh Cause of Action for Unfair Competition.  Here, Plaintiff’s alleged 
“illegal and unfair business practices” relate to Plaintiff’s work as an independent contractor for 
SeeCubic.  Any inducement by Stastney and Kabacinski for SeeCubic to terminate or breach 
the agreement with Plaintiff is subject to the “manager’s privilege.   (See Aalgaard v. Merchs. 
Nat. Bank (1990) 224 Cal.App.3d 674, 685-686.) 
 
 In response, Plaintiff argues that he has alleged sufficient facts to support each of his 
causes of action against Stastney and Kabacinski.  Plaintiff alleges that Stastney and 
Kabacinski made the false promises and knew the promises would not be fulfilled.  Plaintiff 
alleges Stastney and Kabacinski had the present intent to mislead Plaintiff.  As to the 
misrepresentation causes of actions, Plaintiff alleges Stastney and Kabacinski intentionally 
misrepresented existing facts. Plaintiff argues these corporate officials can be held liable.  
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"When conspiring corporate officials act tortiously and individuals are injured as a proximate 
result, such tortfeasors are liable to the injured persons even though the corporation may also 
be liable. . . . [Citations.]"  (Golden v. Anderson (1967) 256 Cal.App.2d 714, 720.) 
 Plaintiff argues that if Stastney and Kabacinski have concerns they can meet and confer 
with Plaintiff and test the sufficiency of the complaint by demurrer.  The Court agrees.  The 
preferable practice would be to permit the amendment and allow the parties to test its legal 
sufficiency by demurrer. (See California Casualty General Ins. Co. v. Sup.Ct. (Gorgei) (1985) 
173 CA3d 274, 280-281, 218 CR 817, 821 (disapproved on other grounds in Kransco v. 
American Empire Surplus Lines Ins. Co. (2000) 23 C4th 390, 407.)    
 
             Judicial policy favors resolution of all disputed matters between the parties in the same 
lawsuit.  Defendant has not demonstrated the causes of action against Stastney and Kabacinski 
fail as a matter of law and that any deficiencies in Plaintiff’s causes of action cannot be cured by 
amendment.  For these reasons, the motion for leave to amend is granted. 
 
Plaintiff’s Request for Judicial Notice 
 
 Pursuant to Evidence Code § 452(c) and (h), Plaintiff requests the Court to take judicial 
notice of the following: 
 

1. Exhibit 1:  Defendant’s SeeCubic’s date of incorporation and current status as set forth in 
the copy of “Entity Details” lodged and available on the Delaware Department of State 
website. 

 
Plaintiff’s request is granted in part.  The Court takes judicial notice of SeeCubic’s incorporation 
date only.  The Court does not take judicial notice of SeeCubic’s current status. 

 

 

 
ADD-ONS 

 

13.  TIME:  9:01  CASE#: MSC21-00868 
CASE NAME: TEJADA VS. CRESTLINE FUNDING 
HEARING ON MOTION FOR CONSOLIDATION OR STAY 
FILED BY ELIZABETH TEJADA 
* TENTATIVE RULING: * 
 
 Plaintiff moves to consolidate this action with a related unlawful detainer (“UD”) action, 

No. MS22-0014, Baypick, LLC v. Tejada.  The UD action is set for trial on March 11, 2022.  

In the alternative, plaintiff seeks a preliminary injunction against defendant Baypick’s 

prosecution of the UD action, pending the outcome of this civil action. 

Plaintiff’s motion is denied in full.  The basis for this ruling is as follows. 

 A. Consolidation. 
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 The Court of Appeal has held in pertinent part as follows: 

When an unlawful detainer proceeding and an unlimited action concerning title to 

the property are simultaneously pending, the trial court in which the unlimited 

action is pending  [1]  may stay the unlawful detainer action until the issue of title 

is resolved in the unlimited action, or  [2]  it may consolidate the actions.  

[Bracketed numbers added.] 

(Martin-Bragg v. Moore (2013) 219 Cal.App.4th 367, 385.)  While Martin-Bragg and other cases 

mention consolidation as a theoretical possibility, plaintiff has not cited the Court to a decision 

where this was in fact the chosen remedy.  Plaintiff represents to the Court that the Asuncion 

decision chose consolidation, but the representation is inaccurate; the court in Asuncion, after 

discussing the possibility of injunctive relief, merely stated that “[a]n alternate possibility might 

be consolidation of the actions.”  (Asuncion v. Superior Court of San Diego County (1980) 108 

Cal.App.3d 141, 147.)  There are two likely reasons for the absence of reported decisions where 

the consolidation of a regular civil action with a UD action was the chosen remedy. 

First, consolidating a regular civil action with a UD action would function as a ‘free’ 

injunction, staying the UD action indefinitely with no showing on the merits, no undertaking, and 

no equitable conditions.  All any UD defendant would need to do is file an unlimited civil action 

raising title issues, no matter how dubious, to frustrate the UD plaintiff’s right to the expedited 

UD remedy. 

Second, consolidation is not practical, given that a regular civil action and a UD action 

are inherently incompatible proceedings.  Any trial would have to be bifurcated, with the civil title 

issues tried first.  If there are any independent UD defenses, it would make more sense to allow 

those defenses to be tried in the UD action by the judicial officers who routinely handle UD 

actions, rather than in a bifurcated civil action. 

B. Preliminary Injunction. 

The more practical alternative would be to issue a preliminary injunction staying 

the unlawful detainer action.  That alternative is problematic in the case at bar, however, 

for two reasons. 

 B-1. The Merits. 

Plaintiff’s original Complaint stated no cause of action against defendant Baypick.  

This was one of the reasons why, in December 2021, the Court declined to extend the six-

month preliminary injunction issued in March 2021. 

Plaintiff’s First Amended Complaint, filed on January 19, 2022, belatedly states a single 

cause of action against defendant Baypick: the new Eighth Cause of Action for cancellation.  

But plaintiff, in her moving papers, does not demonstrate the merits of the new cause of action. 

Thus, in the opening memorandum, plaintiff characterizes the trustee’s sale as “void,” 

but does not cite legal authority or provide legal analysis supporting that characterization.  Also, 
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plaintiff does not show that the foreclosing defendants’ failure to postpone the trustee’s sale for 

a single week — from April 7 to April 14, 2021 — was somehow prejudicial.  (See, Aceves v. 

U.S. Bank N.A. (2011) 192 Cal.App.4th 218, 232 [notice of default’s designation of incorrect 

beneficiary not prejudicial].  See also, Knapp v. Doherty (2004) 123 Cal.App.4th 76, 94-99.) 

Accordingly, the Court denies plaintiff’s request for a preliminary injunction on the ground 
that plaintiff has not shown the likelihood of prevailing on the merits of the new Eighth Cause of 
Action for cancellation.  On this point, the Court of Appeal has held as follows: 

In a practical sense it is appropriate to deny an injunction where there is no 
showing of reasonable probability of success, even though [the defendant’s 
conduct] will create irreparable harm, because there is no justification in delaying 
that harm where, although irreparable, it is also inevitable. 
 

(Jessen v. Keystone Sav. & Loan Assn. (1983) 142 Cal.App.3d 454, 459.  See also, SB Liberty, 

LLC v. Isla Verde Assn., Inc. (2013) 217 Cal.App.4th 272, 280 [“the trial court must deny a 

motion for a preliminary injunction if there is no reasonable likelihood the moving party will 

prevail on the merits”].) 

 B-2. Undertaking. 

Under the very authority that plaintiff cites, staying the unlawful detainer action without 

imposing reasonable conditions would be inequitable.  (See, Martin-Bragg, supra, 219 

Cal.App.4th at 391 [in this context each side’s interests must be “balanced”].  See also, id., 

at 393 [“trial courts have available options to address plaintiffs' legitimate rights and need for 

protection from unjustified delay of the unlawful detainer proceeding”].)  In fact, by statute the 

Court must require such an undertaking as a condition to the issuance of a preliminary 

injunction.  (Code Civ. Proc., § 529.)  An undertaking is generally required even if the defendant 

does not request it.  (ABBA Rubber Co. v. Seaquist (1991) 235 Cal.App.3d 1, 10.)  And a 

preliminary injunction does not become operative until an undertaking is furnished.   (Code Civ. 

Proc., § 529.  See Casitas Inv. Co. v. Charles L. Harney, Inc. (1962) 203 Cal.App.2d 811, 816; 

Oksner v. Superior Court (1964) 229 Cal.App.2d 672, 687 [a preliminary injunction that does not 

provide for an undertaking is a “nullity”].) 

 The purpose of the undertaking is to compensate the defendant for any harm the 

defendant might suffer if it later turns out that the plaintiff was not entitled to an injunction.  

(Code Civ. Proc., § 529.)  This includes “that portion of the defendant’s attorney fees that was 

devoted to demonstrating that the injunction was wrongfully issued.”  (Oiye v. Fox (2012) 211 

Cal.App.4th 1036, 1062.) 

In the case at bar, plaintiff has stated a willingness to condition any stay of the UD 

action on “the on-going payment of market rent.”  (Plaintiff’s Memorandum, filed on 2-3-22, p. 8, 

lines 10-11.)  The Court finds this offer unsatisfactory, for two reasons. 

Property Taxes 
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Plaintiff concedes that she is substantially in default on the payment of property taxes.  

This default was established in an earlier declaration from defendant Baypick, as follows: 

5. I have reviewed the status of the property tax bills for the Subject Property 

on the Contra Costa County Treasurer-Tax Collector’s website.  As of 

October 7, 2021, the property taxes for 2019-2020 and 2020-2021 were 

unpaid.  $ 24,718.99 is due if paid by November 1, 2021.  That amount 

increases to $25,015.06 if paid by November 30, 2021.  The first 

installment for 2021-2022 is due by December 9, 2021 in the amount of 

$5,038.13. 

(Hom Dec., filed on 10-21-21, ¶ 5.)  Plaintiff’s default on the payment of property taxes was 

noted in the Court’s order denying plaintiff’s request for an extension of the six-month 

preliminary injunction, issued on December 16, 2021. 

 Remarkably, plaintiff does not address the issue of property taxes in the papers filed in 

support of the pending motion.  The Court, having previously taken the trouble to highlight the 

issue for plaintiff’s attention, is simply not willing to issue a preliminary injunction against the UD 

action at this late date without (1) a satisfactory explanation of plaintiff’s default on the payment 

of property taxes, (2) evidence that plaintiff is willing and able to promptly cure the default, and 

(3) evidence that plaintiff is willing and able to timely pay all future property taxes during the 

term of any preliminary injunction. 

Amount of Monthly Payments 

 The second reason why plaintiff’s offer of monthly rent is unsatisfactory is that plaintiff 
has offered no evidence as to (1) what plaintiff regards as “market rent” for the subject 
residence, and (2) plaintiff’s ability to pay defendant Baypick that amount.  Continuing the 
hearing to allow plaintiff to cure this evidentiary problem with her opening papers would require 
a continuance of the UD trial, which does not appear to be equitable under the circumstances. 

 

 

14.  TIME:  9:02  CASE#: MSC20-00628 
CASE NAME:  RISOFTDEV VS. CHATFIELD 
HEARING ON MOTION TO REMOVE SEAL & REQ FOR JUDICAL NOTICE 
FILED BY TERANEXSYS LLC, et al. 
* TENTATIVE RULING: * 
 
This motion will be heard on March 17, 2022 at 9:00 a.m. 
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15.  TIME:  9:03  CASE#: MSC21-00633 
CASE NAME: BIRCH VS. JOHN MUIR HEALTH 
HEARING ON SPECIAL MOTION TO STRIKE (anti-SLAPP)  
* TENTATIVE RULING: * 
 
 On March 7, 2022, three court days before the hearing, plaintiff filed an objection to 

defendant’s reply memorandum.  Plaintiff also filed a supplemental declaration with attached 

deposition excerpts. 

 Plaintiff’s objection is overruled.  Assuming for purposes of argument that defendant 

raised a substantially new issue in its reply brief, plaintiff has now had a chance to respond to 

that issue. 

 The Court, however, requires additional time in order to evaluate defendant’s motion in 
light of the supplemental declaration.  Accordingly, the hearing is continued to April 14, 2022, at 
9:00 a.m., in Department 36.  No additional papers shall be filed in support of or in opposition to 
defendant’s motion, without leave of court. 

 

 

 


